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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 
It is the purpose of this official publication to make available to 


the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 


decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 


ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 


Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 


19380 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 


be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 


the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 11,730) 


In re BACHE & Co. INCORPORATED, HAROLD L. BACHE, and ROBERT 
C. HALL. CEA Docket No. 147. Decided April 30, 1968. 


Records requirements—Stipulation 


While respondent corporation had in its general accounts funds more than 
adequate to cover any undersegregation and to meet all obligations to 
its customers, its daily computations and records during periods in 1966 
indicated that its customers’ accounts were undersegregated and re- 
spondent failed to comply with the requirements of the act and the 
regulations with respect to the handling of customers’ funds and the 
preparation and maintenance of records in connection therewith. The 
suspension of the registration and denial of trading privileges on all 
the contract markets are ordered against the corporation. However, 
these sanctions are not to become effective unless the corporation is 
found in violation within three years. 


Earl L. Saunders for Commodity Exchange Authority. 


Baer, Marks, Friedman & Berliner, New York, N.Y., for respondents 
Bache & Co. Inc. and Robert C. Hall. 


Decision by Thomas J. Flavin, Judicial Officer 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1 et seq.), instituted by a complaint and 
notice of hearing issued on October 16, 1967, under section 6(b) 
of the Act (7 U.S.C. 9). The complaint charged the respondents 
with wilful violation of sections 4d(2) and 4g of the Commodity 
Exchange Act (7 U.S.C. 6d(2), 6g) and sections 1.20, 1.23, 1.32 
and 1.35 of the regulations issued thereunder (17 CFR 1.20, 1.23, 
1.32, 1.35). No hearing has been held. Respondents Bache & Co. 
Incorporated and Robert C. Hall have filed a document under 
section 0.4(b) of the rules of practice (17 CFR 0.4(b) ), in which 
they withdrew the answer previously filed in their behalf, admit, 
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“for the purposes of this proceeding and for such purposes only”, 
the facts contained herein under “Findings of Fact”, waive hear- 
ing, and consent to the entry of the order hereinafter set forth. 


FINDINGS OF FACT 


1. Respondent Bache & Co. Incorporated is now, and was at 
all times when it is mentioned herein, a Delaware corporation 
with its principal office and place of business at 36 Wall Street, 
New York, New York, and a registered futures commission mer- 
chant under the Commodity Exchange Act. The corporation is 
the successor of Bache & Co., a limited partnership presently in 
liquidation. Substantially all of the assets of the limited partner- 
ship were transferred to and its liabilities assumed by respondent 
Bache & Co. Incorporated on January 31, 1965. At all times mate- 
rial herein through January 31, 1965, the limited partnership 
was a registered futures commission merchant under the Com- 
modity Exchange Act with its principal office and place of busi- 
ness at 36 Wall Street, New York, New York. 






































2. Respondent Harold L. Bache was an individual whose busi- 
ness address was 36 Wall Street, New York, New York. He was 
at all times material herein through January 31, 1965, the direct- 
ing partner of Bache & Co., the limited partnership, and was at 
all times material herein subsequent to January 31, 1965, and to 
the date of his death on March 15, 1968, Chairman of the Board 
of Directors and Chief Executive Officer of respondent Bache & 
Co. Incorporated. 


3. Respondent Robert C. Hall is an individual whose business 
address is 36 Wall Street, New York, New York. He was at all 
times material herein through January 31, 1965, a general partner 
in Bache & Co., the limited partnership, and is now, and was at 
all times material herein subsequent to January 31, 1965, Treasur- 
er and Vice President, or Executive Vice President, of respondent 
Bache & Co. Incorporated, and in charge of its fiscal policies. The 
operations and transactions of the respondent corporation, here- 
inafter described, were carried out under the general supervision 
and control of respondent Robert C. Hall, acting in his capacity 
as an officer of the respondent corporation. 


4. At all times between May 2 and September 3, 1966, the 
respondent corporation, acting in its capacity as futures com- 
mission merchant, carried accounts for customers who traded in 
commodity futures subject to the provisions of the Commodity 
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Exchange Act and regulations, and had to its credit with banks, 
or other depositories, money and securities in varying amounts, 
held in segregated accounts and identified as customers’ funds, 
representing deposits of margin by and trading profits belonging 
to such customers. 


5. Under the regulations issued pursuant to the Commodity 
Exchange Act, the respondent corporation was obligated during 
the period specified in Finding of Fact 4 hereof to prepare and 
maintain a daily computation and record setting forth the amount 
of money, securities and property of its customers required to be 
held, and held, in segregated accounts in accordance with the re- 
quirements of section 4d(2) of the Commodity Exchange Act (7 
U.S.C. 6d(2)). 


6. According to the daily computation and record that was 
prepared and kept by the respondent corporation to meet the re- 
quirements of the regulations under the Commodity Exchange 
Act, which may or may not have been accurate, on sixteen busi- 
ness days between May 2 and September 3, 1966, to wit, May 3, 
4, 6, 9, 10, 11, July 18, 15, 18, 19, 25, 29, August 1, 31, 31 and 
September 2, the respondent corporation was undersegregated in 
amounts ranging from $10,710.03 on July 25 to $832,412.94 on 
July 13—that is, the total amount of customers’ money, securities 
and property held in segregated accounts as set forth in Finding 
of Fact 4 hereof was, according to the respondent corporation’s 
daily computation and record, insufficient, by such amounts, to 
pay all credits and equities due to such customers. 


7. The daily computation and record prepared and maintained 
by the respondent corporation for each business day between 
August 3 and August 27, 1966, shows that the respondent cor- 
poration had excess funds in segregation on each such day. How- 
ever, such computations and records contain errors which as of 
August 26, 1966, resulted in an overstatement thereon of the 
amount of customers’ money, securities and property held in 
segregation in relation to the amount required to be so held, in 
an amount in excess of $800,000. The principal errors causing 
such overstatement and the date each such error was first made 
are as set forth in the tabulation, marked Exhibit A, attached 
to the complaint in this proceeding. The aforementioned daily 
computations and records of the respondent corporation, when 
adjusted to compensate for such errors, show that on twelve busi- 
ness days between August 3 and August 27, 1966, to wit, August 
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4, 11, 12, 15, 16, 17, 18, 19, 22, 23, 24 and 25, the respondent cor- 
poration was undersegregated in amounts ranging from $16,631.83 
on August 4 to $711,958.14 on August 23. 


8. Examination of the records of Bache & Co., the limited 
partnership, by the Commodity Exchange Authority as of October 
27, 1961, August 31, 1962 and August 23, 1963, disclosed that the 
firm had not satisfactorily complied with the requirements of 
the Commodity Exchange Act and the regulations thereunder 
relating to the handling of customers’ funds and to the prepara- 
tion and maintenance of records in connection therewith. These 
matters were called to the attention of Bache & Co. both orally 
and in writing. 


Examination of the records of Bache & Co. by the Commodity 
Exchange Authority as of June 26, 1964, again disclosed that the 
firm had not satisfactorily complied with the requirements of 
the Commodity Exchange Act and the regulations relating to the 
handling of customers’ funds and to the preparation and main- 
tenance of records in connection therewith. On November 18, 
1964, representatives of the Commodity Exchange Authority call- 
ed these matters to the attention of Bache & Co. and the firm 
assured the representatives of the Commodity Exchange Author- 
ity that necessary corrective measures would be taken. 


9. Subsequent to the issuance of the complaint in this proceed- 
ing, respondent Bache & Co., Incorporated immediately retained 
an independent accounting firm to review its procedures for 
handling and accounting for customers’ segregated funds. The 
independent accounting firm advised the respondent corporation 
that its problems in maintaining adequate segregation of funds 
resulted from delays in the reporting of commodity cash trans- 
actions by branches, and in the preparation of bank account 
reconciliations, and need for improved procedures for coordina- 
tion of branch and home office accounting. The independent pub- 
lic accounting firm recommended procedures, which are in the 
process of implementation by the respondent corporation in as- 
sociation with the accounting firm, and which were designed to 
enable the respondent corporation to meet its responsibilities in 
handling and accounting for customers’ funds. 


10. The respondent corporation, at all times material herein, 
had available in its general accounts funds more than adequate to 


cover any undersegregation in regulated accounts and to meet all 
obligations to customers. Upon discovery of the errors and the 
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undersegregation resulting therefrom, which are described in 
Finding of Fact 7 hereof, the respondent corporation promptly 
transferred funds into segregated accounts to comply with the re- 
quirements of the Commodity Exchange Act and the regulations 
thereunder. 


CONCLUSIONS 


By reason of the findings set forth in the Findings of Fact, it 
is concluded that respondents Bache & Co. Incorporated and 
Robert C. Hall wilfully violated sections 4d(2) and 4g of the 
Commodity Exchange Act (7 U.S.C. 6d(2), 6g) and sections 1.20, 
1.28, 1.82 and 1.35 of the regulations thereunder (17 CFR 1.20, 
1.23, 1.32, 1.85). The complainant states that it has carefully con- 
sidered the proposed stipulation and order, and it believes, in 
view of all the facts and circumstances involved in this case, that 
the proposed sanctions against the corporate respondent would be 
adequate, that the prompt entry of such an order without further 
proceedings would constitute a satisfactory disposition of this 
case, and that effective administration of the act does not require 
the imposition of any sanction against respondent Robert C. Hall. 
The complainant therefore recommends that the stipulation and 
waiver be accepted and that the proposed order be issued. It is 
so concluded. 


ORDER 


The registration of respondent Bache & Co. Incorporated as a 
futures commission merchant is suspended for a period of fifteen 
(15) days, and all contract markets shall refuse all trading 
privileges to the said respondent for a period of fifteen (15) 
days, Provided, However, that the aforesaid suspension of regis- 
tration and refusal of trading privileges shall not become effective 
unless, after complaint and hearing in accordance with establish- 
ed procedure, the said respondent should be found to have violated 
the Commodity Exchange Act within three years from the date 
of entry of this order, in which event the Secretary of Agricul- 
ture may, without further notice to the said respondent, issue a 
supplemental order making effective forthwith the aforesaid 
suspension of registration and refusal of trading privileges, which 
shall be in addition to any sanction which may be imposed as a 
result of such subsequent violation. 


A copy of this Decision and Order shall be served upon each 
of the parties and upon each contract market. 
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(No. 11,731) 


In re Kurtz G. SCHMITZ and H. G. SILvA, d/b/a PRIME MEAT 
PRODUCTS. P&S Docket No. 3884. Decided April 3, 1968. 


Packer—Failure to pay when due—Cease and. desist—Dismissal of 
complaint against H. G. Silva 


Respondent Schmitz, who operates a packing plant as an individual and 
not as a partner, is ordered to cease and desist from failing to pay 
when due the full purchase price of livestock purchased in commerce. 
Complaint dismissed as to respondent H. G. Silva. 


Samuel J. Harris for complainant. 
Respondent Kurtz G. Schmitz pro se. 
John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C, 181 et 
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seq.), hereinafter referred to as the act, instituted by a complaint 
filed August 11, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. The complaint charges that respondents, in connection 


with their operations as a packer, on 80 different dates during 
the period January 30, 1967 through May 16, 1967, purchased 


livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 


On August 25, 1967, Kurtz G. Schmitz, hereinafter referred to 


as respondent Schmitz, filed an answer in which he denied “each 


and all of the allegations in the complaint specifically.” H. G. 


Silva did not file an answer to the complaint. On August 31, 1967, 
respondent Schmitz filed a document in which he stated that he 
was no longer a partner of H. G. Silva and that such partnership 


was discontinued as of January 1, 1967, At the beginning of the 


hearing, it was stipulated by counsel for complainant that in- 


formation received subsequent to the issuance of the complaint 
confirmed the statements made by respondent Schmitz in such 
document. 


Oral hearing was held at Ukiah, California, on September 28, 


1967. John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, presided at the hearing. Respondent 
appeared for and on his own behalf. Complainant was represented 
by Samuel J. Harris, Office of the General Counsel, United States 
Department of Agriculture. Subsequent to the hearing, both 
parties filed briefs. 


The hearing examiner issued a report recommending that re- 
spondent Schmitz be found to have engaged in an unfair practice 
in violation of section 202 (a) of the act by failures to make 
payment, when due, of the full purchase price of livestock pur- 
chased in commerce. Schmitz filed exceptions to the report. 


Section 202 of the act provides: 
It shall be unlawful with respect to livestock, meats, meat 


food products, livestock products in unmanufactured form, 
poultry, or poultry products for any packer... to: 


(a) Engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce ... (7 U.S.C. 
192 (a)). 
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Section 201.43 of the regulations under the act (7 CFR 201.43) 
provides: 


(b) Purchasers to pay promptly for livestock. Rach packer 


. . . purchasing livestock shall, before the close of the next 
business day following the purchase of livestock and the de- 
termination of the amount of purchase price, transmit or 


deliver to the seller or his duly authorized agent the full 


amount of the purchase price, unless otherwise expressly 


agreed between the parties before the purchase of the live- 
stock. Any such agreement shall be disclosed in the pur- 
chaser’s records and on the accounting or other documents 
issued by the purchaser relating to the transactions. 


FINDINGS OF FACT 


1. Respondent Schmitz is an individual with his principal place 
of business located at Ukiah, California. 


2. Respondent Schmitz operates a packing plant under the 


trade name Prime Meat Products. At the time of the transac- 
tions referred to herein, respondent Schmitz was engaged in such 
business as an individual and not as a partner with H. G. Silva. 

3. (a) Respondent Schmitz is, and at all times material herein 
was, engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(b) Respondent Schmitz is, and at all times material herein 
was, a packer within the meaning and subject to the provisions 
of the act (7 U.S.C. 191, 202; Tr. 4, 15, 31, 64, 65; CX 1-30). 


4, On 16 days during the period January 30, 1967 through May 
15, 1967, respondent Schmitz purchased livestock in commerce 
on a cash basis at the Del Stoneburner Livestock Auction Market 
stockyard, Petaluma, California, a posted stockyard under the 
act, from Del Stoneburner Livestock Auction Market, a registered 
market agency under the act, and failed to pay, when due, the 
full purchase price of such livestock. Respondent Schmitz did 
not pay for such livestock for an average of 30 days after pur- 
chase. (CX 15-80, CX 32, Tr. 58, 59). 


5. On 14 days during the period January 31, 1967, through 
May 16, 1967, respondent Schmitz purchased livestock on a cash 
basis in commerce at the Santa Rosa Livestock Auction stock- 





488 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 435 


yard, Santa Rosa, California, a posted stockyard under the act, 
from Santa Rosa Livestock Auctiom, a registered market agency 
under the act, and failed to pay, when due, the full purchase price 
of such livestock. Respondent Schmitz did not pay for such live- 
stock for an average of 35 days after purchase. (CX 1-14, CX 
31, Tr. 57). 


6. Respondent was notified by complainant’s area supervisor in 
September 1966 that respondent was not complying with the 
prompt payment provisions of section 201.48 (b) of the regula- 
tions. 


7. The failure on the part of a purchaser to make prompt pay- 
ment to a market agency for livestock purchased endangers the 
prompt payment by the market agency to the producer of the net 
proceeds of the sale and interferes with and endangers the order- 
ly flow of livestock to market. 


CONCLUSIONS 


One of the fundamental and most significant purposes of the 
Packers and Stockyards Act and the regulations issued there- 
under is to ensure that there is an orderly and well-regulated 
system of marketing livestock throughout the nation. Such a sys- 
tem can only be attained under a standard requiring prompt and 
strict accounting for the purchase price of livestock by market 
agencies selling the livestock on a commission basis and buyers 
alike. In an effort to achieve this objective, the act and the regu- 
lations require market agencies acting in a representative capac- 
ity on behalf of absent shippers and consignors to maintain a 
solvent financial condition, to provide adequate bond coverage 
to insure the performance of their obligations, and, perhaps most 
importantly, to transmit to the shipper or consignor of the live- 
stock the net proceeds from the sale of his livestock before the 
close of the next business day following the sale. 


It is readily apparent that market agencies can only fulfill the 
requirements imposed on them by the act and the regulations if 
persons purchasing livestock from them make timely payments 
therefor. Accordingly, section 201.48 (b) of the regulations,! 


1. Section 201.43 of the regulations was amended, effective March 15, 1964, specifically for 
the purpose of establishing a uniform rule regarding payment for livestock purchased by 
packers, market agencies, and dealers consistent with (1) the established custom that sales 
of livestock are on a cash basis, and (2) the provisions of § 201.43 of the regulations prior 
to such amendment under which market agencies selling on a commission basis transmit or 
deliver net proceeds to shippers before the close of the next business day following the sale 
of the shippers’ livestock. 29 F.R. 1795 (1964). 
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supra, requires all buyers, including packers, to pay for their live- 
stock purchases promptly unless specific credit arrangements 
have been made in advance of the purchases and such arrange- 
ments are appropriately disclosed in the purchaser’s records and 
other documents relating to the transaction. 


On the basis of the facts revealed by the evidence adduced at 
the oral hearing of this matter, it is concluded that the respondent 
on 16 days during the period January 30, 1967, through May 15, 
1967, purchased livestock in commerce from Del Stoneburner 
Livestock Auction Market and failed to pay, when due, the full 
purchase price of such livestock. It is also concluded that the 
respondent purchased livestock in commerce on 14 days during 
the period January 31, 1967, through May 16, 1967, from Santa 
Rosa Livestock Auction and failed to pay, when due, the full 
purchase price of such livestock. Said failures constitute violations 
of section 202 (a) of the act, supra, and section 201.43 (b) of 
the regulations, supra.2 See, e.g., In re Rosenthal Packing Com- 
pany, 19 A.D. 971 (1960) ; In re Goldring Packing Company, Inc., 
21 A.D. 26 (1962) ; In re Eastern Meats, Inc., 21 A.D. 134 (1962) ; 
In re R. J. & C. W. Fletcher, Inc., d/b/a Fletcher Bros. Pack- 
ing Co., et al., 23 A.D. 1400 (1964) ; In re Delrich Meat Packers, 
Ine., et al., 24 A.D. 41 (1965). 


Respondent Schmitz, a slaughterer of livestock, purchased the 
livestock herein at stockyards posted under the act as stockyards 
where livestock is received, held or kept for sale or shipment in 
commerce. The purchases were therefore transactions in “com- 
merce” as that term is defined in the act (7 U.S.C. 182, 183). See 
Stafford v. Wallace, 258 U.S. 495. 


ORDER 


Respondent Schmitz shall cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce. 


The complaint is dismissed as to H. G. Silva. 





2. See note 1, supra. 
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(No. 11,732) 


In re R. W. DEMENT, d/b/a RALEIGH STOCKYARD. P&S Docket 
No. 3933. Decided April 16, 1968. 


Market agency and dealer—Shippers’ proceeds—Failure to remit— 
Cease and desist—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, issuing insufficient funds consignment proceeds 
checks and failing to remit consignment proceeds when due and is 


ordered to maintain the shippers’ proceeds account in conformity with 
the regulations. 


Jerome S. Ducrest for complainant. 
Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 20, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding ex- 
cept that subsection (1) of the cease and desist order contained 
therein is hereby deleted as the complaint did not charge and the 
examiner did not find that respondent operated as a market 
agency or dealer while insolvent in violation of section 312 (a) 
of the act (7 U.S.C. 218 (a)). 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


‘ PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the act, instituted by a complaint filed 
December 6, 1967, by the Acting Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture. Respondent, R. W. Dement, is an individual doing busi- 
ness as Raleigh Stockyard, with his principal place of business 
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located at Knightdale, North Carolina. Respondent is, and at all 
times material herein was, engaged in the business of conduct- 
ing and operating the Raleigh Stockyard, Knightdale, North Caro- 
lina, a posted stockyard under the act, hereinafter referred to as 
the stockyard, was engaged in the business of selling livestock on 
a commission basis at the stockyard, and was registered with the 
Secretary of Agriculture as a market agency to sell livestock in 
commerce. The complaint charges that respondent’s financial con- 
dition does not meet the requirements of the act (7 U.S.C. 204) 
and that respondent has wilfully violated sections 304, 307 and 
312(a) of the act (7 U.S.C. 205, 208, 213(a)) and sections 201.40, 
201.41, 201.42 and 201.48(a) of the regulations (9 CFR 201.40, 
201.41, 201.42, 201.43(a)). Complainant has been informed that 
the financial obligations of respondent R. W. Dement to con- 
signors cited in the complaint have been paid, that respondent 
has not been operating the Raleigh Stockyard, Knightdale, North 
Carolina, or engaging in the business of a market agency at that 
stockyard since January 9, 1968, and that said Raleigh Stock- 
yard is being taken over by a newly formed corporation which 
already has submitted an application for registration as a mar- 
ket agency to the Atlanta, Georgia, Area Office of the Packers 
and Stockyards Administration and plans to reopen said stock- 
yard for business as soon as the corporation furnishes the re- 
quired bond. Indications were on February 8, 1968, that the bond 
requirement would be met by the end of the week. A copy of 
the complaint and a copy of the rules of practice were served upon 
the respondent December 11, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstand- 
ing such written notice, respondent did not file an answer nor 
request a hearing and on February 8, 1968, counsel for com- 
plainant filed a document recommending that in view of all the 
circumstances in the case the order as submitted herein be issued. 


The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of prac- 
tice. 
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FINDINGS OF FACT 


1. (a) R. W. Dement, doing business as Raleigh Stockyard, 
hereinafter referred to as respondent, is an individual with his 
principal place of business located at Knightdale, North Carolina. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Raleigh Stockyard, Knightdale, North Carolina, a posted 
stockyard under the act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of June 30, 1967, respondent had current liabilities totaling 
$22,780.04 and current assets totaling only $16,430.34 resulting 
in an excess of current liabilities over current assets of $6,349.70. 


8. Respondent, during the month of June 1967, used funds re- 
ceived as proceeds from the sale, at the stockyard, of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portion due the owners or consignors, and failed 
to maintain properly the account in which he deposited shippers’ 
proceeds in that, as of June 30, 1967, respondent had a shortage 
in shippers’ proceeds in the amount of $5,926.60. As of said date, 
respondent had outstanding checks drawn on the account in which 
he deposited shippers’ proceeds in the amount of $8,169.33 and 
had to offset said checks a bank balance of $2,075.02 and pro- 
ceeds receivable in the amount of $167.71, or a total of only 
$2,242.73, resulting in the said deficiency in shippers’ proceeds 
of $5,926.60. 


4. Respondent, on or about the dates listed below and at divers 
other times during the period from January 1 through July 31, 
1967, sold livestock consigned to him for sale on a commission 
basis and, in connection with such transactions, issued to the 
consignors in payment of the net proceeds from the sale of their 
livestock checks drawn on respondent’s custodial account for 
shippers’ proceeds in the North Carolina National Bank, Raleigh, 
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North Carolina, which checks, when presented for payment, were 
returned unpaid because of insufficient funds in respondent’s 
custodial account, as follows: 


Date No. of Head of 
of Livestock 
Check Payee Amount Sold 
1967 
January 10 J. T. Knott $1,095.06 7 
January 10 J. T. Knott 1,369.77 8 
January 17 Ralph Turlington 285.25 1 
January 31 F. H. Haley 203.30 3 
February 14 Ronnie Currin 1,293.06 14 
February 14 Ingle Ranch 921.88 8 
February 14 C. T. Hayes 492.01 7 
March 7 Dan Honeycutt 348.07 3 
March 21 Dudley Buffaloe 556.35 11 
April 11 H. G. Wood 932.50 9 
April 25 William Wilders 405.52 2 
May 2 Mrs. F. H. Watson 1,815.24 11 
May 2 Mrs. F. H. Watson 2,965.52 16 
May 16 R. E. Barnes 1,236.10 11 
May 23 Eldorado Ranch 1,890.92 16 
May 23 Martin Sherril 260.36 3 
July 11 Claude Pleasants 495.91 11 
July 11 E. V. Gormley 171.60 1 


5. Respondent, on or about the dates and in the transactions 
described and listed in Finding 4 above, failed to pay the con- 
signors of livestock, when due, the net proceeds received from 
the sale, at the stockyard, of livestock consigned to respondent 
for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts in Finding 2 hereof, respondent’s fi- 
nancial condition does not meet the requirements of the act (7 
U.S.C. 204). By reason of the facts in Findings 3, 4 and 5 hereof, 
respondent has wilfully violated sections 304, 307 and 312(a) of 
the act (7 U.S.C. 205, 208, 213(a) and sections 201.40, 201.41, 
201.42 and 201.48(a) of the regulations (9 CFR 201.40, 201.41, 
201.42, 201.43(a)). In view of the circumstances outlined in the 
Preliminary Statement, herein, it is concluded that the order 
against respondent which was recommended by counsel for com- 
plainant should be issued. 
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PROPOSED ORDER 


Respondent shall cease and desist from (1) operating as a mar- 
ket agency or livestock dealer while his current liabilities exceed 
his current assets; (2) using funds received as proceeds from 
the sale of livestock handled on a commission basis for purposes 
of his own and for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers; 
(3) issuing checks in payment of the net proceeds received from 
livestock sold in commerce on a commission basis without having 
and maintaining sufficient funds on deposit in the bank upon 
which they are drawn to pay such checks; and (4) failing to pay 
consignors, when due, the net proceeds received from the sale of 
their livestock. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate account 
designated as “Custodial Account for Shippers’ Proceeds,” or 
by some similar designation, and shall maintain such account in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,733) 


In re SEBASTIAN SCIRPO, d/b/a MIDDLESEX LIVESTOCK AUCTION. 
P&S Docket No. 3879. Decided April 16, 1968. 


Market agency—Rate schedule—Shippers’ proceeds account— 
Suspension of registration—Default 


Respondent is ordered to cease and desist from failing to follow the rate 
schedule for stockyard services furnished by him and issuing incomplete 
accounts of sale, is ordered to keep records that fully disclose all trans- 
actions under the act and to establish a separate bank account for 
shippers’ proceeds and is suspended as a registrant under the act for 
a period of 7 days. 

Samuel J. Harris for complainant. 

Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed March 19, 1968, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 28, 1967, by the Act- 
ing Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint alleges 
that respondent, Sebastian Scirpo, d/b/a Middlesex Livestock 
Auction, is an individual whose address is Middlefield, Connecti- 
cut 06455, was at all times material herein engaged in the busi- 
ness of conducting and operating the Middlesex Livestock Auc- 
tion, Middlefield, Connecticut, a posted stockyard under the Act 
and that respondent engaged in the business of selling livestock 
on a commission basis at the stockyard and was registered with 
the Secretary of Agriculture as a market agency and dealer to 
buy and sell livestock in commerce. It is charged in the com- 
plaint that respondent has willfully violated sections 304, 306(f), 
307, 312(a) and 401 of the Act (7 U.S.C. 205, 207 (f), 208, 213 (a) 
and 221), and sections 201.42 and 201.43(a) of the regulations 
(9 CFR 201.42 and 201.43(a)). A copy of the complaint and a 
copy of the rules of practice were served upon respondent August 
7, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, the respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
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the preparation of a report without further investigation or hear- 
ing pursuant to section 202.9(c) of the rules of practice (9 CFR 
202.9(c)). 


FINDINGS OF FACT 


1. (a) Sebastian Scirpo, d/b/a Middlesex Livestock Auction, 
hereinafter referred to as the respondent, is an individual with 
his principal place of business located at Middlefield, Connecti- 
cut 06455. 


(b) The respondent at all times material herein was: 


1. Engaged in the business of conducting and operat- 
ing the Middlesex Livestock Auction, Middlefield, Connecticut, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


2. Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


8. Registered with the Secretary as a market agency 
and dealer to buy and sell livestock in commerce. 


2. Respondent, at the stockyard, on or about the dates and in 
the transactions set forth below, failed to charge and collect from 
the consignors or sellers of livestock, the correct and full amount 
of the marketing and commission charges specified in respond- 
ent’s rate schedule which was in effect at the time of such trans- 


actions. 


No. of Actual Charges as 


Date Consignor Head Charges Specified 
1966 

December 19 David Royle 10 $ 7.00 $ 7.20 
19 Sidney Paley 3 10.00 15.32 
a 27 I. Hott 7 12.08 12.52 
93 27 David Royle 6 6.28 6.56 
5 27 Dennis Parmean 10 20.42 29.22 
” 27 A. Markowitz 4 12.32 18.44 
‘<4 27 J. Hyatt 4 11.72 12.40 
- 27 Sidney Paley 4 12.26 19.86 
1967 

June 5 Sidney Paley 6 15.46 19.14 
” 5 H. Seligman 4 16.04 25.28 
= 5 Jack Nidgon 6 10.40 14.20 
= 12 A. Markowitz 9 11.00 11.24 
= 12 David Royle 12 7.06 12.70 
7 12 Bernard Paletsky 4 20.00 82.56 
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8. By a letter dated March 1, 1966, the Area Supervisor, Pack- 
ers and Stockyard Division, now the Packers and Stockyards Ad- 
ministration, notified respondent that he was required under the 
Act and the regulations to establish and maintain a custodial ac- 
count for shippers’ proceeds. Notwithstanding such notice, re- 
spondent has failed and refused to establish and maintain a cus- 
todial account for shippers’ proceeds. 


4. Respondent, during the period from on or about March 14, 
1966 through June 27, 1967, in connection with his operations as 
a market agency in commerce, issued accounts of sale which were 
incomplete, in that they failed to show the names of the buyers 
and consignors, and which in many instances failed to show the 
amount of the commission charged or deducted. 


5. Respondent, during the period from on or about June 12, 
1965 through June 27, 1967, in connection with his market agency 
operations under the Act, failed to keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in his business. Respondent, during such period, failed 
to keep: (1) a general ledger of accounts showing assets, liabil- 
ities, income, expenses and capital or net worth; (2) periodic 
reconcilations of his bank account; (3) an accounts payable 
ledger; (4) an accounts receivable ledger; and (5) duplicate de- 
posit slips. During said period, respondent retained as part of 
his books and records incomplete accounts of sale which failed 
to show the names of the consignors and buyers and failed to 
show the amount of commission charged or deducted. 


CONCLUSIONS 
By reason of the Findings of Fact herein, respondent has will- 
fully violated sections 304, 306(f), 307, 312(a) and 401 of the 
Act (7 U.S.C. 205, 207(f), 208, 213(a) and 221), and sections 
201.42 and 201.43(a) of the regulations (9 CFR 201.42, 
201.48 (a)). 


The order recommended by complainant should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from: (1) charging, de- 
manding, or collecting a greater or less or different compensa- 
tion for stockyard services furnished by him at a posted stock- 
yard than the rates and charges specified in the schedule of rates 
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and charges filed with the Secretary of Agriculture and in effect 
at the time such services are furnished; and (2) issuing accounts 
of sale which fail to show the names of the consignors and buyers 


and which fail to show the amount of the commission charged 
or deducted. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 


ness as a market agency subject to the Act, including among 
other things: (a) a general ledger of accounts showing assets, 


liabilities, income, expenses, and net worth; (b) duplicate deposit 
slips; (c) monthly reconciliations of his bank account; (d) ac- 
counts of sale which show the full and correct names of consignors 


and buyers and the amount of commission deducted or charged; 


(e) an accounts payable ledger; and (f) an accounts receivable 
ledger. 


Respondent is hereby ordered and directed to deposit the pro- 
ceeds received from the sale of livestock handled on a commission 


or agency basis in a separate bank account designated as “Cus- 
todial Account for Shippers’ Proceeds,” or by some similar identi- 
fying designation. Such account shall be drawn on only for pay- 


ment of net proceeds due the person or persons whom said re- 
spondent has knowledge is entitled thereto, and to obtain there- 


from the sums due respondent as compensation for his services, 
and for payment of lawful marketing charges. Respondent shall 
make deposits in said account of amounts equal to any proceeds 


receivable from the sale of consigned livestock that are not re- 


ceived by said respondent within three days of the sale of the 
livestock. The account shall be kept in a manner that will clearly 
reflect the handling of funds in compliance with section 201.42 


of the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 
period of seven days from and after the effective date of this 
order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 11,734) 


In re COUNTY LIVESTOCK SALES, INC. P&S Docket No. 3952. 


Decided April 18, 1968, 


Bonding requirements—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in business under the act without being bonded 
therefor. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 15, 1968, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 


ing that respondent violated the bonding provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


On March 22, 1968, respondent filed an answer in which 
it admits the jurisdictional allegations of the complaint, neither 


admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 


issuance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) County Livestock Sales, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 


business located on Route 5, Amsterdam, New York 12010. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account and of selling livestock 


in commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy and sell livestock in commerce. 
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2. The surety bonds which respondent maintained to secure 
performance of its dealer and market agency obligations under 
the Act were terminated on September 15, 1967. Respondent was 
notified by certified mail on or about September 7, 1967, of such 
termination date and was informed that it would have to comply 
with the bonding requirements under the Act and the regulations 
if it continued to engage in business as a dealer or market agency, 
or both, in commerce after such termination date. Notwithstand- 
ing such notice, respondent continued to engage in the business 
of a dealer buying and selling livestock in commerce for its own 
account and the business of a market agency selling livestock 
in commerce on a commission basis without filing and maintain- 
ing reasonable bonds or their equivalents, as required under the 


Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency or dealer, shall 
cease and desist from engaging in business in commerce in any 
capacity for which bonding is required under the Act and the 
regulations without filing and maintaining a reasonable bond 
or its equivalent, as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 11,735) 


In re FRANCIS FIELDER, d/b/a FIELDER SALE BARN. P&S Docket 
No. 3898. Decided April 18, 1968. 
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Insolvency—Suspension of registration—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 


checks in payment of livestock purchased, failing to pay when due the 
full purchase price of such livestock, engaging in business under the 
act while insolvent, using shippers’ proceeds for unauthorized purposes 


and failing to maintain shippers’ proceeds account properly, is ordered 

to keep adequate records and is suspended as a registrant under the 

act for a period of 30 days and thereafter until no longer insolvent. 
Samuel J. Harris for complainant. 

Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed January 29, 1968, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on September 15, 1967, 
by the Acting Administrator, Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, charging that 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204), and that respondent has wilfully 
violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(a), 221), and sections 201.40, 201.41, 201.42 and 201.43 of 
the regulations thereunder (9 CFR 201.40, 201.41, 201.42, 
201.48). A copy of the complaint and a copy of the rules of 
practice were served upon respondent on September 19, 1967. 
The respondent has failed to file an answer within the time pre- 
scribed by the rules of practice (9 CFR 202.9(a)) and is in 
default. 
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FINDINGS OF FACT 


1. (a). Francis Fielder, d/b/a Fielder Sale Barn, hereinafter 
referred to as the respondent, is an individual with his principal 
place of business located at Aitkin, Minnesota 56431. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Fielder Sale Barn stockyard, Aitkin, Minnesota, a posted 
stockyard under the Act; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency and dealer to sell and buy livestock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of March 31, 1967, respondent had current liabilities totaling 
$53,935.06, and current assets totaling $21,004.25, resulting in an 
excess of current liabilities over current assets of $32,930.81. 
As of April 30, 1967, respondent had current liabilities totaling 
$68,267.55, and current assets totaling $21,154.25, resulting in an 
excess of current liabilities over current assets of $47,113.30. 


3. Respondent, during the period from March 31, 1967, through 
April 30, 1967, operated as a market agency and dealer, in com- 
merce, while his current liabilities exceeded his current assets. 


4. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 





Date of No. of Amount of 
Purchase Head Purchased from Check 
1967 

March 3 66 Willmar Livestock Auction $ 4,858.73 
Willmar, Minnesota 

April 3 96 Brookings Livestock Auction 11,065.90 
Brookings, South Dakota 

April 19 51 Hub City Livestock Sales 6,424.68 


Pavilion Aberdeen, South Dakota 
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Date of No. of Amount of 
Purchase Head Purchased from Check 
1967 
April 19 61 Hub City Livestock Sales 6,890.53 
Pavilion Aberdeen, South Dakota 
April 20 50 Hub City Livestock Sales 5,621.79 


Pavilion Aberdeen, South Dakota 


5. Respondent, on or about the dates and in the transactions 
set forth in Finding 4 above, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such live- 
stock. 


6. During the months of March and April 1967, respondent 
used funds received as proceeds from the sale of livestock con- 
signed to him for sale on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and remittance of net proceeds to shippers, thereby en- 
dangering or impairing the faithful and prompt accounting 
therefor and payment of the portions thereof due to owners or 
consignors of livestock. 


(a) As of March 31, 1967, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $10,587.88, and had to offset said checks, cash 
in the custodial bank account in the amount of $233.67, and pro- 
ceeds receivable in the amount of $178.50, resulting in a defi- 
ciency of $10,175.71 in funds available to pay shippers’ proceeds. 


(b) As of April 28, 1967, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $11,138.43, and had to offset said checks, cash in the 
custodial bank account in the amount of $527.18, and no pro- 
ceeds receivable, resulting in a deficiency of $10,611.25 in funds 
available to pay shippers’ proceeds. 


7. Respondent, during the period from on or about March 31, 
1967, through April 30, 1967, in connection with his market 
agency and dealer operations under the Act, failed to keep ac- 
counts, records and memoranda which fully and correctly dis- 
close all transactions involved in his business. Respondent, during 
such period, failed to keep: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and capital or net 
worth; (2) a cash receipts and disbursements journal; (3) 
monthly reconciliations of his bank account; and (4) completed 
copies of purchase and sale invoices. 
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CONCLUSIONS 


By reason of the facts set forth in the above Findings of Fact, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204), and respondent has wilfully violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 
221) and sections 201.40, 201.41, 201.42 and 201.43 of the 
regulations (9 CFR 201.40, 201.41, 201.42, 201.43). 


It is concluded that the order against respondent which was 
recommended by counsel for complainant should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. Issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay 
such checks; 


2. Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce; 


3. Operating as a market agency or dealer in commerce while 
his current liabilities exceed his current assets; 


4. Making such use of funds received as proceeds derived from 
the sale of livestock in commerce on a commission basis as would 
in any manner endanger or impair the prompt accounting there- 
for, and payment of such portion thereof as may be due the con- 
signor, shipper, or other person entitled thereto; and 


5. Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency and dealer subject to the Act, including, 
among other things: (a) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth or capital, 
(b) a cash receipts and disbursements journal; (c) monthly 
reconciliations of his bank accounts; and (d) completed copies 
of purchase and sale invoices. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until such time as respondent 
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demonstrates that he is no longer insolvent. When respondent 
demonstrates that he is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension 
after the 30-day period. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,736) 


In re LUFKIN LIVESTOCK EXCHANGE, INC. P&S Docket No. 3975. 
Decided April 19, 1968. 


Rates and charges—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


On March 27, 1968, the respondent, by its attorney, filed a 
document withdrawing the modifications of the current schedule 
of rates and charges filed on February 12, 1968. Such modifica- 
tions are the subject of the “Complaint, Order of Suspension, and 
Notice of Hearing” issued by the Administrator of the Packers 
and Stockyards Administration, on February 23, 1968. The 
respondent also requested that the proceeding in this docket be 
dismissed. 


On April 19, 1968, the Packers and Stockyards Administration, 
by its attorney, filed an answer concurring in the respondent’s 
request for dismissal of the proceeding. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 11,737) 


In re Foss LIVESTOCK, INC. P&S Docket No. 3926. Decided April 
22, 1968. 


Bonding requirements—Cease and desist—Consent 
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Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond coverage. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 22, 1967, by the Packers and Stock- 
yards Administration, United States Department of Agriculture, 
charging that respondent violated certain provisions of the Act 
and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Foss Livestock, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at East Blood Road, Cowlesville, New York 14037. 

(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying and selling live- 
stock in commerce for its own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. During the period from May 6, 1966, to the date of the 
issuance of the Complaint, respondent maintained a trust fund 
agreement (bond equivalent) in the amount of $10,000 to secure 
performance of its dealer obligations under the Act. On the basis 
of the volume of respondent’s livestock transactions during the 
years 1965 and 1966, respondent was required under the Act and 
the regulations, to provide bond coverage in the amount of 
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$30,000, or an increase in such coverage of $20,000. By letters 
dated April 28, 1966, July 15, 1966, September 28, 1966, May 9, 
1967, and June 20, 1967, respondent was requested to provide 
the required increase in its bond coverage. Notwithstanding such 
requests, respondent continued to engage in the business of a 
dealer, buying and selling livestock in commerce for its own 
account, without furnishing the additional bond coverage, as 
required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has violated section 312(a) of the 
Act (7 U.S.C. 218(a)) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). Inasmuch as respondent 
has consented to the issuance of the order set forth below and 
complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 
Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, shall cease and desist 
from engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations 


without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 11,738) 


KENNETH E. NETTZ v. CURTIS F. JOHNSON. P&S Docket No. 3866. 
Decided April 22, 1968. 


Breach of contract—Damages—Default 


Where respondent, who defaulted in the filing of an answer, sold cattle that 
did not meet contract specifications, respondent is ordered to pay com- 
plainant damages for cattle that died, for veterinarian expenses incurred 
and for other cattle that were below quality. 
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Complainant pro se. 
Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


referred to as the Act. In a complaint filed on March 2, 1967, 


complainant seeks reparation in the sum of $1,040.95, which is 


alleged to be the damages resulting from respondent’s failure 
to deliver heifer calves in compliance with contract specifications. 
The livestock in issue were part of 86 heifers shipped December 


3, 1966, from Sparta, Tennessee to Oregon, Illinois, and the pur- 


chase price was $9,072.00 for the total shipment at an average 


of $105.49 per head. It is alleged in the complaint that choice 
cattle were ordered and that of the 86 head shipped pursuant 
to such order, at least 30 head were not choice, many were sick, 


and five animals died subsequent to delivery. It is further alleged 
that respondent agreed to pay for any death loss and veterinary 


bills incurred by complainant. Included in the amount sought 
as reparation are the sums of $250.00, alleged to represent an 
adjustment for the 30 head of calves that were not choice; 


$527.45 for the five calves alleged to have died; and $263.50 for 


veterinarian bills alleged to have been incurred from December 
5, 1966 through January 28, 1967, for treatment of the “sick” 
cattle. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Consumer and 


Marketing Service, (now the Packers and Stockyards Adminis- 


tration), United States Department of Agriculture, and filed in 
the proceeding pursuant to § 202.40 of the rules of practice (9 
CFR 202.40), were served upon respondent on June 12, 1967. 


A copy of the investigative report was served upon the com- 
plainant on June 10, 1967. 


Respondent failed to file an answer, notwithstanding the fact 
that, at the time of service of the complaint, he was notified in 


writing that under the rules of practice (9 CFR 202.41(c)), 


a failure to answer is deemed an admission of the facts alleged 


in the complaint. Accordingly, the issuance of an order without 
further procedure is appropriate pursuant to § 202.41(d) of the 
rules of practice (9 CFR 202.41 (d)). 
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Complainant, Kenneth E. Nettz, Oregon, Illinois, is a farmer 
and livestock feeder. Respondent, Curtis F. Johnson, Sparta, 


Tennessee, is an individual who at all times material herein was 


engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account and the account of others. 


The complaint was timely filed and the facts alleged therein 
are hereby adopted as findings of fact of this order and constitute 


a violation of the Act by respondent on the basis of which repara- 
tion may be awarded. U. B. Livestock v. Clark, 25 A.D. 595, 598 


(1966). The only remaining issue is whether complainant is 
entitled to all the damages claimed. 


The calves were delivered late in the evening of December 3, 


1966 and complainant examined them early on December 4, 1966. 


Of the 86 head, 30 were not choice, and many were “sick.”? Some 
were treated immediately on December 5, 1966 by a veterinarian. 
On the evening of December 5, 1966, complainant telephoned 


respondent and informed him that the cattle were not the quality 


ordered, that they had evidently been sick when loaded, and that 


he intended to stop payment on the check he had sent respondent 
for the purchase price of the livestock. Respondent promised 
complainant that if the check would be honored respondent would 


pay for any death loss and veterinarian bills and “was willing 


to do anything to make it right”. Accordingly, complainant ac- 


cepted the livestock and honored the check given to respondent 
in payment for the cattle, trucking, and commission. During the 
months December 1966 and January 1967, five of the 86 head 


died and many of the remaining head were treated by a veterinar- 
ian, at a total cost of $263.50. Sometime in December 1966, com- 


plainant sent respondent a letter reminding him of his promise 
to pay death losses and veterinarian bills and requesting him 
to make a $250.00 adjustment for the 30 low quality calves. 


Respondent did not reply to this letter, nor did he make any 
payment to compensate complainant for his loss. 
The burden of establishing the extent of damages is upon the 


complainant. Joe Altsheler v. Heber, 23 A.D. 1507 (1964) ; Morris 
Hertz & Son v. Port City Stockyards, 26 A.D. 37 (1967). Com- 


plainant contends that 30 of the animals delivered were not 


choice animals, that five animals died, and that many of the 
animals were sick. On the basis of the record, it is concluded that 
the five calves which died did not meet specifications; nor did the 
calves requiring treatment since they were sick when loaded. 
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Accordingly, complainant is entitled to the purchase price of the 


five head ($105.49 per head) in the sum of $527.45, and the 


consequential damages for the “sick” calves, represented by the 
veterinarian bills in the sum of $263.50. 


It is further concluded that 30 head were not of the quality 
ordered although it is unclear whether any of the five dead 


animals were among this 30 head. Complainant, therefore, will 
only be entitled to damages for 25 of the 30 head which did not 
meet contract specifications. Damages are the difference between 
the market value of the lower quality cattle upon delivery and 
the market value of such cattle had they conformed to contract 
requirements. Pacific Lettuce v. M & C Produce, 24 A.D. 532 
(1965). This difference was established by complainant at $250.00 
for the 30 head, or $2.00 per hundredweight on a total of 12,500 
pounds. The pro-rata damages for 25 head will therefore be 
estimated at $208.30. 


On the basis of all the foregoing, it is concluded that respondent 
should be ordered to pay the purchase price of the five head that 
died, the amount of the veterinarian bills, and the damages re- 
sulting from 25 head not conforming to contract specifications. 
Accordingly, it is hereby ordered that, within 30 days from the 
day of this decision and order, respondent shall pay complainant 
the sum of $999.25, with interest thereon at the rate of 6% per 
annum from January 1, 1967, until paid. 


Copies hereof shall be served upon the parties. 


(No. 11,739) 


HIGHMORE LIVESTOCK EXCHANGE v. TED PERRION and THE HAAS 


LIVESTOCK COMMISSION COMPANY. P&S Docket No. 3828. 
Decided April 24, 1968. 


Market agency—Application of proceeds to antecedent debt 
where defrauded seller 


Market agency liable to defrauded seller to alleged consignor for consign- 
ment proceeds applied by market agency to debt owed it by alleged 
consignor. 


Heidepriem & Widmayer, Miller, S. D., for complainant. 
Levander, Gillen, Miller & Magnuson, South St. Paul, Minn., for 
respondent Haas Livestock Commission Company. 

George R. Springborg, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act.” In a complaint filed on September 20, 
1966, complainant seeks reparation from the above-named re- 
spondents in the sum of $6,499.39, which is alleged to be the 
purchase price of 37 head of cattle and one boar bought by named 
respondent Ted Perrion, Ipswich, South Dakota, from complain- 
ant at auction sale at Highmore Livestock Exchange, Highmore, 
South Dakota, on August 18, 1966. 

A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Consumer 
and Marketing Service (now the Packers and Stockyards Ad- 
ministration) of the Department and filed in this proceeding 
pursuant to section 202.40 of the rules of practice (9 CFR 202.40), 
were served upon respondent The Haas Livestock Commission 
Company on or about March 3, 1967, but could never be served 
upon Ted Perrion, whose whereabouts could not be ascertained. 
As a result, Ted Perrion did not become an actual party to this 
proceeding. A copy of the investigative report also was served 


upon complainant on or about March 3, 1967. 


Respondent The Haas Livestock Commission Company filed an 
answer on March 23, 1967, alleging that during 1966 and earlier 
it would honor drafts drawn by Perrion only if he had sufficient 
funds to his credit to pay them; that no draft for the purchase 
price of the livestock here involved was presented nor notice of 
nonpayment given by complainant to Haas; that Perrion’s ship- 
ment of August 19, 1966, included commingled purchases from 
several markets; that the net proceeds of all sales by Haas for 
Perrion, after deducting only commission and usual expenses, 
were paid by crediting Perrion’s account and honoring drafts 
drawn by him, and that Haas retains none of the net sale pro- 
ceeds; and that any loss to complainant was caused by complain- 
ant’s own negligence. Further, Haas expressly denies the exist- 
ence of any agreement to honor any and all drafts drawn by 
Perrion, as well as the issuance of any letter of credit to Perrion. 
After then challenging the legal sufficiency of the complaint as to 
it, respondent Haas requested an oral hearing. 


An oral hearing was held at Huron, South Dakota, on August 
8, 1967. George R. Springborg, Office of the General Counsel of 
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this Department, served as presiding officer. Complainant appear- 
ed at the hearing by James N. Shaull, its president. Respondent 
The Haas Livestock Commission Company was represented at 
the hearing by counsel, Roger C. Miller, South St. Paul, Minnesota. 
Three witnesses testified. Both complainant, represented since 
the hearing by counsel, Reuben R. Widmayer, Miller, South 
Dakota, and respondent Haas filed suggested findings of fact, 
conclusions, orders, and supporting briefs. 


FINDINGS OF FACT 


1. Complainant, Highmore Livestock Exchange, a corporation, 
was at all times material herein engaged in the business of a 
market agency, registered under the Act with the Secretary of 
Agriculture to sell livestock in commerce on a commission basis 
at the Highmore Livestock Exchange, Highmore, South Dakota, 
a posted stockyard subject to the provisions of the Act. 


2. Ted Perrion, hereinafter called ““Perrion,” whose last known 
address was Ipswich, South Dakota, is an individual who at all 
times material herein was engaged in the business of a dealer, 
buying and selling livestock in commerce for his own account. 


3. Respondent The Haas Livestock Commission Company, a 
corporation, South St. Paul, Minnesota, hereinafter called “Haas,” 
was at all times material herein engaged in the business of a 
market agency, registered under the Act with the Secretary of 
Agriculture to buy and sell livestock in commerce on a commission 
basis at the St. Paul Union Stockyards, South St. Paul, Minnesota, 
a posted stockyard subject to the provisions of the Act. 


4. Beginning in September, 1960, Perrion drew drafts on Haas 
in payment for most of the livestock purchases made by him at 
livestock auction markets located principally in South Dakota. 


5. Perrion and Haas were operating under an oral agreement 
whereby Perrion deposited $500.00 with Haas, which was credited 
to a ledger account maintained for him by Haas, and Perrion 
then purchased large numbers of livestock, generally at auction 
markets in South Dakota, including complainant’s market. Per- 
rion most often shipped the animals he purchased to the St. Paul 
Union Stockyards, South St. Paul, Minnesota, consigned to Haas. 
Perrion usually issued drafts drawn on Haas in payment for such 
livestock, and Haas ordinarily honored these drafts, as well as 
occasional drafts in small amounts for other items, resold the 
livestock, issued accounts of sale to Perrion, but retained and 
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deposited in Haas’ own general bank account the custodial checks 
made out to Perrion and itself for the sale proceeds, then credited 
such proceeds to Perrion’s ledger account. Haas knew that Perrion 
did not have sufficient personal funds with which to pay for the 
large numbers of livestock shipped by him to Haas. 


6. On August 18, 1966, at an auction sale conducted by com- 
plainant at its stockyard in South Dakota, Perrion purchased 37 
head of cattle and one boar in his own name for $6,444.36 and 
$55.03, respectively, or a total of $6,499.39. Complainant expected 
to receive from Perrion a draft drawn by him on respondent 
Haas for the purchase price, but without Perrion drawing such 
a draft, permitted the livestock to be loaded on Perrion’s truck 
later that same afternoon and commingled with 12 head of cattle 
bought by Perrion at another point. Perrion’s truckers delivered 
the 49 head of cattle and boar on the early morning of August 
19, 1966, to Haas at St. Paul Union Stockyards, South St. Paul, 
Minnesota. 


7. During the period from August 19 to August 23, 1966, Haas 
sold for Perrion’s account the 49 head of cattle and one boar 
received in Perrion’s shipment of August 19, 1966, plus one 
additional cow carried over from a previous Perrion shipment. 
The net proceeds, after deduction of the usual commission charge 
and expenses, from the sale of the 50 head of cattle and one boar 
were $8,687.45 and $54.96, respectively, or a total of $8,742.41. 
Such net proceeds were received by Haas; custodial checks cover- 
ing the same were then issued by Haas to itself and Perrion but 
actually retained and deposited in Haas’ own general bank ac- 
count, then credited to the ledger account Haas maintained for 
Perrion. 


8. Haas had dishonored drafts drawn by Perrion in February 
and July of 1966 because of insufficient funds in Perrion’s ledger 
account, and prior to August 19, 1966, debits for drafts earlier 
drawn by Perrion on Haas for other livestock purchased by him 
and shipped to Haas greatly exceeded available credits. The net 
proceeds from the transactions in issue were retained and applied 
by Haas on Perrion’s existing indebtedness to Haas. 


9. By telegram dated August 25, 1966, Haas notified complain- 
ant and four other auction markets that as of that date Haas 
would not honor drafts drawn by Perrion. Drafts drawn by Per- 
rion on Haas from August 9 to August 26, 1966, payable to three 
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other auction markets for livestock purchased by him and which 
were not honored by Haas totaled in excess of $40,000.00. 


10. The complaint was filed within ninety days of the accrual 
of the cause of action. 







































CONCLUSIONS 


While it is not specifically so alleged in the complaint, com- 
plainant’s position appears to be that Perrion was agent for Haas 
in this transaction. The record in this case, however, clearly does 
not establish either Perrion’s actual or apparent authority to act 
as agent for Haas in this transaction. There was no proof of 
Perrion’s having express authority to act for Haas in the purchase 
of this livestock, nor did Perrion declare to complainant that he 
had any such authority. In fact, Perrion bid for the cattle and 
hog in his own name and had absolute control over designating 
to whom each head so purchased would be shipped. Complainant 
was not advised as to destination of the animals until after the 
actual sale. Respondent Haas made no representation to com- 
plainant as to Perrion’s authority, nor did complainant ever 
trouble itself even to inquire of Haas relative to Perrion. 


The evidence only shows that Perrion and Haas had been 
operating for several years under an oral agreement whereby 
Perrion, after making an initial small cash deposit to open an 
account with Haas, purchased cattle and other livestock at auction 
markets, mostly in South Dakota, and on numerous occasions 
shipped them to Haas as factor for resale on a commission basis. 
Perrion usually would issue in payment for such livestock a draft 
drawn by him on Haas, Haas would resell the livestock, issue an 
account of sale to Perrion, but retain and deposit in its own 
general bank account the custodial checks which Haas made out 
to Perrion and itself for the net sale proceeds after first deduct- 
ing its usual commission charges plus normal selling expenses. 
There is no showing that Perrion either received any salary or 
commission from Haas for such purchases of livestock. Perrion 
made some purchases of livestock at South Dakota auction mar- 
kets for delivery to points in Wisconsin, and on some occasions 
issued his personal checks in payment for his purchases. 


When a dealer engages in the practice of paying for his live- 
stock purchases by drafting on a market agency at whose stock- 
yard he intends to resell the livestock, the market agency is liable 
for the amount of the draft if it in some manner, by word or deed, 
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either promises the dealer that it will pay for the animals, or 
induces the initial seller to relinquish the livestock on the expecta- 
tion of payment from the market agency. Groseclose v. Jackson 
et al., 26 A.D. 1167, 1174 (1967); see also Hammond v. Allen 
et al., 26 A.D. 348, 351 (1967). In this instance, a draft was never 
drawn by Perrion and there is no evidence that Haas had an 
agreement with Perrion to pay for livestock absent a draft being 
drawn. Neither did Perrion notify Haas concerning this particular 
transaction and ask Haas to pay for the animals. Nor can it be 
said that Haas made any promises or representations to com- 
plainant, by word or deed, that it woud pay for livestock for 
which a draft had not been drawn and presented. The only pre- 
sumption that can be drawn from the arrangement between Haas 
and Perrion is that drafts would be paid by Haas for livestock 
shipped to and resold at Haas’ stockyard, reimbursement to come 
out of the net proceeds from the resale. 


Therefore, under all of these circumstances, it is concluded that 
neither Perrion’s oral agreement with Haas nor the fact that 
Haas had previously honored certain drafts given in payment 
for livestock purchased by Perrion proves that Perrion was agent 
for Haas or that Haas would unconditionally pay for all of Per- 
rion’s purchases. See Fred Manschreck et al. v. Gunter, 20 A.D. 
863 (1961); Lorie v. Lumberman’s Mut. Casualty Co., Mo. App., 
8 S.W. 2d 31 (1928); Hutsell v. Morrison Livestock Com’n Co., 
20 A.D. 573 (1961). 


This conclusion, however, is not finally dispositive of this pro- 
ceeding. The giving of a valueless check in payment for livestock 
has been regarded by the Secretary as fraudulent. See Call v. 
Winter Livestock Com. Co., 11 A.D. 3 (1952); Truss v. Kime 
et al., 22 A.D. 460 (1963) ; and Farmers Marketing v. Rippentrop, 
25 A.D. 603, 608 (1966). Here, as Haas emphatically points out, 
no worthless check or draft actually was issued by Perrion to 
complainant. Nevertheless, complainant did relinquish possession 
of the cattle and hog involved only because it expected to receive 
payment for them, and at the very time this purchase was made 
Perrion (who shortly was to disappear, leaving in his wake some 
$50,000 in debts incurred in making other purchases of livestock 
at auction markets in South Dakota) in fact had no intention 
of paying for these animals. In inducing complainant to part 
with these animals under these circumstances, Perrion was guilty 
of fraud as to complainant. See Donaldson v. Farwell, 93 U.S. 
631, 6383 (1876); In re Barnett Mfg. Co., 11 F.2d 873 (1926) ; 
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Ditton v. Purcell, 21 N. Dak. 648, 182 N.W. 347 (1911) ; Sprague 
v. Kempe, 74 Minn. 465, 77 N.W. 412 (1898); P. Cox Shoe Mfg. 
Co. v. Adams, 105 Iowa 402, 75 N.W. 316 (1898) ; Blaul v. Wan- 
dell, 187 Iowa 301, 114 N.W. 899 (1908). 


Complainant as a defrauded seller retained an equitable right 
of recission which it could exercise against anyone but a bona 
fide purchaser for value without notice. Truss v. Kime, supra, 
and cases cited therein. It also is well settled that the “defrauded 
seller may not only follow the goods into the hands of the fraudu- 
lent buyer or one taking under the buyer and not entitled to pro- 
tection as a bona fide purchaser for value, but he may also follow 
the proceeds, where they can be identified under the general 
doctrine of following trust funds.” 46 Am. Jur., Sales § 656. See 
also Truss v. Kime, supra; Farmers Marketing v. Rippentrop, 
supra; and Call v. Winter Livestock Com. Co., supra. 


We believe that respondent Haas was in the position of “one 
taking under the buyer” and was not a purchaser. However, even 
if we assume for purposes of this decision that Haas was a pur- 
chaser, we think it was not a bona fide purchaser. A person is 
not a bona fide purchaser if he has notice of facts which would 
cause a reasonably prudent person to make a further investiga- 
tion to ascertain if there is an adverse interest in the property. 
Morrow Shoe Mfg. Co. v. New England Shoe Co., 57 Fed. 685 
(C.C.A. 7th, 1893) ; Dudley v. Lovins, 310 Ky. 491, 220 S. W. 2d 
978 (1949) ; 46 Am. Jur., Sales § 472; Call v. Winter Livestock 
Com. Co., supra. At the time Haas received the shipment of these 
animals from Perrion, Haas had knowledge of facts sufficient 
to cause a reasonably prudent person to make a further investiga- 
tion to ascertain whether anyone other than Perrion had an in- 
terest in such livestock. On the basis of their oral arrangement 
and past method of operating, Haas knew that most of the live- 
stock shipped by Perrion to the St. Paul Union Stockyards were 
purchased by him at auction markets in the Dakotas, that Perrion 
did not personally pay for the livestock so purchased and shipped, 
and that Perrion did not have personal funds to pay for such 
cattle. Through the ledger account maintained for Perrion, Haas 
had direct knowledge of the deteriorated condition of Perrion’s 
finances, and as early as February and again in July of 1966 had 
even dishonored drafts drawn by Perrion in payment for live- 
stock shipped by him because of the state of his account. 


Additionally, of course, it is the majority view (46 Am. Jur., 
Sales § 472) that one who obtains possession of property in pay- 
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ment of an antecedent debt does not occupy the position of a bona 
fide purchaser for value as against the defrauded seller. See also 
Shirley-Self Motor Co. v. Canon, 166 S.W. 2d 155 (Tex. Civ. App. 
1942) ; Smith v. Autocar Sales & Service Co., 107 Ind. App. 244, 
20 N.E. 2d 188 (1939); Commercial Investment Trust Co. v. 
Stewart, 235 Mich. 502, 209 N.W. 660 (1926); Call v. Winter 
Livestock Com. Co., supra; Farmers Marketing v. Rippentrop, 
supra; and Minot Livestock Auction v. Wood Bros., 24 A.D. 459 
(1965). 


Haas makes the assertion that Perrion was not indebted to it 
and that Haas received none of the proceeds of the sale for Perrion 
except commissions and authorized charges. The record simply 
does not bear out either assertion. The debits on Perrion’s ledger 
account clearly exceeded the available credits, and even the pro- 
ceeds from Perrion’s livestock consignments already in the St. 
Paul Union Stockyards plus those then currently arriving, were 
far from sufficient to satisfy Perrion’s outstanding drafts. Haas’ 
secretary-treasurer conceded at the hearing that the proceeds 
from the sale of these livestock were used to satisfy outstanding 
drafts or debits on the Perrion account, and that without such 
application Perrion would have been indebted at least to the 
extent of these net sale proceeds. Further, and contrary to its 
contention, there is no doubt but that Haas did receive more than 
commissions and normal expenses from the sale proceeds of these 
animals. Though somewhat obscured by the emphasis placed by 
Haas on the bookkeeping or paper aspects, the net result of this 
particular transaction (as with those which preceded it under 
the arrangement existing between Perrion and Haas), was that 
Haas and not Perrion in fact received and deposited the net pro- 
ceeds of its sales for Perrion in Haas’ own general bank account. 
Having permitted Perrion to draw drafts in payment for earlier 
shipments of livestock he made to Haas, Haas in fact needed, 
received, and used the proceeds of this transaction to replenish 
Perrion’s account and directly to repay itself. While on paper 
it might seem and Haas would have us believe that these net 
proceeds went to Perrion, they in fact were retained by and went 
to Haas to cover a prior debt. No actual payment or disbursement 
ever was made to Perrion. 


Haas makes the additional point that complainant failed to give 
notice as to the number of head and type of livestock purchased 


from complainant by Perrion. However, when the 37 head of 
cattle were delivered at South St. Paul on August 19, the so-called 
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trucker’s contract or receiving record prepared by the Stock- 
yards Company identified “Ted Perrion Trucking”, and also bore 
the notation, “Faulkton & Highmore”’. From past experience and 
prior transactions with Perrion, adequate information was pro- 
vided for Haas to know that at least some of the livestock here 
involved came from complainant. While it is true that the 37 head 
of cattle were commingled with 12 other head, Haas knew or 
easily could have ascertained that all of the livestock had been 
purchased by Perrion from two South Dakota auction markets, 
one of which was complainant. Moreover, we note Haas’ telegram 
of August 25 notifying complainant that as of that date Haas 
would not honor drafts drawn by Perrion. It seems most unlikely 
that Haas was uninformed as to the source of the livestock it here 
received from Perrion and resold, and to require complainant 
to give formal notice to Haas after receiving the telegram of 


August 25 would be tantamount to requiring performance of a 
useless act. 


We conclude that respondent Haas engaged in an unjust and 
unreasonable practice when it retained in its own bank account 
and applied in payment of Perrion’s prior indebtedness to it, the 
net proceeds from the sale of complainant’s livestock, instead of 
permitting complainant to receive payment therefor. See In re 
Wright, P. & S. Docket No. 1043, decided November 18, 1938; 
In re Fulton, P. & S. Docket No. 464, decided November 11, 1935; 
Call v. Winter Livestock Com. Co., supra; and Schlichenmayer 
v. Miller et al., 24 A.D. 466, 472 (1965). Complainant is, accord- 


ingly, entitled to follow the proceeds of the resale of the 37 head 
of cattle and the one boar. 


The net proceeds from the sale of the boar was $54.96. Because 
of the commingling of the 12 head of cattle from Faulkton with 
complainant’s 37 head it is not possible to obtain the precise 
amount upon resale but this does not preclude recovery from 
Haas. Damages need not be established with exactness, if as here, 
a reasonable basis for their computation is afforded. Fastman Co. 


v. Southern Photo Co., 273 U.S. 359, 8379 (1927) ; Natural Bridge 
Packing Co. v. Ganey, 15 A.D. 818, 823 (1956) ; Minot Livestock 


Auction v. Wood Bros., et al., supra; Schlichenmayer v. Miller 
et al., supra. It can be determined from the record that the addi- 
tional 12 head that were commingled were comparable to the 37 
head in issue with respect to price, weight and kind. The itemized 


accounting for the resale of the 50 head by Haas (including the 
one hold-over) indicates that the 12 head consisted of a mixture 
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of bulls and cows and heifers, and that the prices and weights 
of all 50 head were within the same range of price and weight for 


their kind as set forth in complainant’s invoice to Perrion. Since 
the animals were comparable, there is a reasonable basis to award 
complainant a pro-rata share of the proceeds, based on a per- 
centage of the total number of head resold (37 out of 50). This 
amounts to 74% of the net proceeds realized from the sale of the 
50 head, or $6,428.71, to which is added the $54.96 net resale 
price of the hog, for a total of $6,483.67. 


At the oral hearing complainant’s president testified that com- 
plainant had an agreement with the surety to receive a propor- 
tionate share of Perrion’s $5,000.00 dealer’s bond filed under the 
Regulations promulgated by the Secretary under the Act. The 
precise amount to be so paid was not stated, but clearly, the 
amount of reparation complainant may recover from Haas should 


be reduced by the amount received by complainant from the bond- 
ing company. 


ORDER 


Within 30 days from the date of this order, Haas shall pay 
to the Highmore Livestock Exchange as reparation the sum of 
$6,483.67 reduced, however, by the amount received by Highmore 
Livestock Exchange from Western Surety Company, surety on 
Perrion’s $5,000.00 dealer’s bond, with interest on said sum as so 


reduced at the rate of 6% per annum from October 1, 1966, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,740) 


In re PROSSER LIVESTOCK MARKET, INC. P&S Docket No. 3974. 
Decided April 26, 1968. 


Rates and charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


On March 7, 1968, and on April 25, 1968, the respondent, by 
its attorneys, filed documents withdrawing the modifications of 
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the current schedule of rates and charges filed on February 15, 
1968. Such modifications are the subject of the ‘Complaint, 


Order of Suspension, and Notice of Hearing” issued by the Ad- 


ministrator of the Packers and Stockyards Administration, on 
February 23, 1968. The respondent also requested that the pro- 
ceeding in this docket be dismissed. 


The Packers and Stockyards Administration, by its attorney, 


has filed an answer concurring in the respondent’s request for 
dismissal of the proceeding. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 11,741) 


In re RUSHVILLE COMMUNITY SALE BARN, INC. P&S Docket No. 
3979. Decided April 26, 1968. 


Bonding requirements—Suspension of registration—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond and is suspended as a registrant under 
the act until bonded. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed on March 8, 1968, by the Administrator, Packers and 
Stockyards ‘Administration, United States Department of Agri- 


culture, charging respondent with violations of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 


ferred to as the regulations. 


Respondent filed an answer on April 1, 1968, admitting the 
jurisdictional allegations of the complaint, neither admitting 
nor denying the remaining allegations, waiving oral hearing, 


and the report of the Hearing Examiner and consenting to the 


wr 
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issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 


tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1, (a) Rushville Community Sale Barn, Inc., hereinafter re- 
ferred to as respondent, is a corporation with its principal place 
of business located on Second Street, Rushville, Indiana. 


(b) Respondent is and at all times material herein was: 


(1) engaged in the business of conducting and operating 
the Rushville Community Sale Barn, Inc. stockyard, Rushville, 
Indiana, a posted stockyard under the Act; 

(2) engaged in the business of buying and selling live- 
stock in commerce on a commission basis and for its own account; 
and 

(3) registered with the Secretary of Agriculture as a 
market agency and as a dealer to buy and sell livestock in com- 
merce. 


2. The surety bonds which respondent maintained to secure 
performance of its market agency and dealer obligations under 
the Act was terminated November 3, 1967. Respondent was 


notified by certified mail on or about October 18, 1967, of such 


termination date and was informed that it would have to comply 
with the bonding requirements under the Act and the regulations 
if it continued to engage in business as a market agency or a 


dealer in commerce after such termination date. Respondent was 
also so advised during a visit to respondent’s place of business 


by officials of the Packers and Stockyards Administration, on 
December 13, 1967. Notwithstanding such notices, respondent has 
continued to engage in the business of a market agency and a 


dealer, buying and selling livestock in commerce on a commission 


basis and for its own account, without filing and maintaining 
a reasonable bond or bonds or the equivalent thereof, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act, (7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of 
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the regulations (9 CFR 201.29, 201.380). Inasmuch as complain- 
ant has recommended that the order consented to by respondent 
be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 
it complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 


(No. 11,742) 


In re J. R. WHIGHAM, SR. P&S Docket No. 3942. Decided April 
26, 1968. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased in commerce and issuing 
insufficient funds checks in purported payment of such livestock and 
is suspended as a registrant under the act for a period of 15 days. 

Garrett N. Wyss for complainant. 

J. Richard Porter III, of Cain, Smith & Porter, Cairo, Ga., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 12, 1967, by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture, charging respondent with violations of the 
Act and the regulations thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 


Respondent filed an answer on January 5, 1968. On April 9, 
1968, respondent filed a second answer, admitting the jurisdic- 
tional allegations of the complaint, neither admitting nor denying 
the remaining allegations, waiving oral hearing and the report 
of the Hearing Examiner and consenting to the issuance of a 
specified order, with findings and conclusions, for the purpose 
of this proceeding only, based on all allegations contained in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) J. R. Whigham, Sr., hereinafter referred to as the 
respondent, is an individual whose address is Cairo, Georgia. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 


Date of No. of Purchase Purchased 
Purchase Head Price At 
1967 


August 10 16 $2,256.72 Columbia Livestock Market 
Lake City, Florida 


August 30 80 3,310.26 Suwannee Valley Livestock Market 
Live Oak, Florida 

September 6 34 3,099.49 Suwannee Valley Livestock Market 
Live Oak, Florida 

September 5 53 5,723.74 Madison Stock Yards 


Madison, Florida 


3. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which were returned unpaid by the bank 
on which they were drawn because respondent did not have 
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sufficient funds on deposit in the account on which such checks 
were drawn. 


















Date of Date of Purchased Amount of 
Purchase Check At Check 
1967 1967 


August 10 August 21 Columbia Livestock Market $2,256.72 
Lake City, Florida 


August 30 September 6 Suwannee Valley 8,310.26 
Livestock Market 
Live Oak, Florida } 


September 6 September 13 Suwannee Valley 3,099.49 
Livestock Market 
Live Oak, Florida 


September 5 September 12 Madison Stock Yards 5,723.74 
Madison, Florida 

































CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 218(a)) and section 201.43(b) of the regulations (9 CFR | 
201.43 (b) ). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act, supra. 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 





Respondent shall cease and desist from (1) failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce; and (2) issuing checks in payment for livestock purchased 
in commerce without having and maintaining sufficient funds 
on deposit in the bank account on which they are drawn to pay 
such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days from and after the effective date of this order. 






This order shall become effective on the sixth day after service 
on respondent. Copies hereof shall be served on the parties. 
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(No. 11,743) 


In re BOONE LIVESTOCK COMPANY, INC. P&S Docket No. 3614. 
Decided April 30, 1968. 


False weights—Invoices—Payment—Records 


Respondent is found on the basis of reliable evidence to have willfully 
violated the act by knowingly engaging in the unfair and deceptive 
practice of selling livestock in commerce “at false and incorrect weights 
which respondent obtained by adding an arbitrary number of pounds to 
the purchase weights,” by issuing sales invoices to the purchasers of the 
livestock showing such false and incorrect weights, by receiving pay- 
ments from said purchasers based upon said false and incorrect weights, 
by making copies of the false and incorrect invoices a part of its ac- 
counts and records and by failing to keep adequate records. 


Procedure—Hearing Examiner—Certification of motions—Hearsay evidence 


The hearing examiner was not in error in denying prehearing motions filed 
by respondent, refusing to certify his rulings, denying motion for exclu- 
sion or separation of witnesses, receiving hearsay evidence and exclud- 
ing irrelevant and immaterial evidence. 


Ronald D. Cipolla for complainant. 


Donald L. Bowman, Vienna, Va., and Jack Poggust, Brawley, Cal., for 
respondent. 


Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed November 17, 1965, by the 
Director, Packers and Stockyards Division (presently the Pack- 
ers and Stockyards Administration), Consumer and Marketing 
Service, United States Department of Agriculture. Respondent is 
a dealer and a market agency within the meaning of the act and 
registered with the Secretary to buy and sell livestock in com- 
merce for its own account and to buy livestock in commerce on 
a commission basis. 


The complaint alleges, in part, that in numerous transactions 
during the approximate period January 14 through June 5, 1965, 
respondent purchased livestock in Alabama, Florida, Mississippi 
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and Texas and “knowingly sold such livestock for its own account 
on a weight basis, in commerce .. . at false and incorrect weights 
which respondent obtained by adding an arbitrary number of 
pounds to the purchase weights,” and that respondent “knowing- 
ly issued sales invoices to the purchasers of the livestock show- 
ing such false and incorrect weights and received payments from 
said purchasers based upon said false and incorrect weights .. .,” 
in willful violation of the act and the regulations issued there- 
under. A copy of the complaint and a copy of the rules of practice 
were served upon respondent November 23, 1965. 


After several extensions of time to file an answer to the com- 
plaint were granted and respondent had filed numerous motions 
which were denied, including a motion to strike parts of the com- 
plaint, a motion for informal settlement, a motion for a more 
definite statement, motions for reconsideration and certification 
of prior rulings and a motion for a declaratory order as to the 
validity of certain regulations, respondent filed an answer March 
24, 1966. In its answer, respondent, in effect, denied the material 
allegations of the complaint. Subsequent to the filing of an an- 
swer, respondent filed additional motions which were denied in- 
cluding a motion to stay the hearing herein. A prehearing con- 
ference was held June 24, 1966, in Washington, D. C. 


An oral hearing was held before Jack W. Bain, Hearing Ex- 
aminer, Office of Hearing Examiners, United States Department 
of Agriculture, at El] Centro, California, July 12-15, 18 and 19, 
1966, and at Washington, D. C., October 3 and 5, 1966. At the 
hearing, respondent was represented by Donald L. Bowman, At- 
torney at Law, Vienna, Virginia, and Jack Boggust, Attorney at 
Law, Brawley, California, and complainant was represented by 
Ronald D. Cipolla, Office of the General Counsel, United States 
Department of Agriculture. Complainant introduced 137 exhibits 
or series of exhibits into evidence and 29 witnesses testified on 
complainant’s behalf. Respondent introduced 14 exhibits or series 
of exhibits into evidence and 5 witnesses testified on respondent’s 
behalf. After the hearing, the parties filed extensive briefs. On 
November 6, 1967, the hearing examiner filed a report containing 
proposed findings of fact and conclusions and recommending that 
respondent be found to have violated the act as charged, be order- 
ed to cease and desist from such violations and to keep adequate 
records, and be suspended as a registrant under the act for a 
period of 2 years. The parties filed exceptions to the hearing 
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examiner’s report, respondent also filed objections to the actions 
of the hearing examiner, and oral argument was held before the 
Judicial Officer in Washington, D. C., March 1, 1968. 


FINDINGS OF FACT 


1. Respondent, Boone Livestock Company, Inc., is a corporation 
organized and existing under the law of the State of California 
whose business address is Route 2, Post Office Box 11, Brawley, 
California. At all times material herein, respondent was register- 
ed with the Secretary under the act and did business as a dealer 
buying and selling livestock in commerce for its own account and 
as a market agency buying livestock in commerce on a commis- 
sion basis. 


2. At all times material herein, Joseph Ray Boone was presi- 
dent and manager of respondent corporation, E. C. Rutherford 
was its secretary, Fred Frick was vice president of respondent, 
John H. Cooper was its bookkeeper, and Thurman Deas and Guy 
Hayes sold livestock on respondent’s behalf. 


3. At all times material herein, it was a well-established custom 
and practice in the livestock trade in Arizona and California, 
when buying feeder cattle from sellers who had purchased such 
cattle at other points, including the southeastern states and Texas, 
to buy said cattle on the basis of the weights at which the seller 
purchased them at such other points. 


4. Cattle shipped from Texas and the southeastern part of the 
United States to Arizona and California normally experience a 
weight loss or “shrink” from point of shipment to destination. 
Such weight loss normally occurs even if the cattle so shipped are 
stopped en route for feed, water and rest at a rest stop. The loss 
in weight is caused by excretory and tissue shrink and after ar- 
rival at destinations in Arizona and California such cattle normal- 
ly require a period of approximately 15-30 days to regain the 
weight lost in shipment, that is, to return to their original ship- 
ping weight. 


5. On or about the dates and in the transactions set forth be- 
low, respondent purchased feeder cattle from various dealers in 
Alabama, Florida, Mississippi, and Texas, at the weights shown 
in column (4) of the tabulation below. The purchases of said 
cattle were made by respondent in telephone conversations with 
such dealers, in which respondent was given the purchase weight, 
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purchase price, and other relevant information concerning the 
cattle. Thereafter, purchase invoices were mailed to respondent by 
the dealers showing the description, the purchase weight (as 
shown in column (4) of the tabulation below), and the purchase 
price of the cattle purchased by respondent, and, in some in- 
stances, the costs, expenses, and profit margin of the dealer. Re- 
spondent paid for the cattle on the basis of the weights shown 
on said purchase invoices. On the dates of said purchases, as 
shown in column (1) of the tabulation below, or within a few 
days thereafter, respondent knowingly sold such cattle for its 
own account on a weight basis, in commerce, to various customers 
of respondent located in Arizona and California, at false and in- 
correct weights which respondent obtained by adding an arbitrary 
number of pounds to the weights at which it purchased the cattle, 
as shown below. Such cattle were transported from the south- 
east and Texas, the places of respondent’s purchases, in trucks 
owned and operated by various trucking companies and delivered 
to respondent’s customers, or their agents or principals, in Ari- 
zona and California. 
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6. In connection with the transactions referred to in Finding 
of Fact 5, respondent knowingly issued sales invoices to the pur- 
chasers of the cattle, named in the above tabulation, showing the 
false and incorrect weights set forth in column (5) of the tabula- 
tion in said Finding of Fact 5. Said sales invoices were trans- 
mitted to the purchasers of the cattle by United States mail. 
There was no explanation on the sales invoices to indicate how 
the amounts shown thereon, represented to be the weights of the 
cattle, were obtained, and the purchasers of the cattle had no 
knowledge that respondent had obtained said amounts or weights 
by adding an arbitrary number of pounds (as shown in column 
(6) of the tabulation in said Finding of Fact 5) to the weights 
at which respondent had purchased the cattle. Copies of said sales 
invoices were made a part of respondent’s accounts and records, 
and copies of some of said invoices, issued to the California Farm 
Bureau Marketing Association, which at all times material herein 
was a market agency and a dealer within the meaning of the act, 
were made a part of the accounts and records of said association. 


7. In connection with the transactions referred to in Finding of 
Fact 5, respondent knowingly received payments from the pur- 
chasers of the cattle based upon the false and incorrect weights 
shown on the sales invoices, referred to in Finding of Fact 6 
herein. The sales prices per hundredweight shown on said sales 
invoices covered the costs and expenses of respondent to point of 
delivery and provided respondent with a margin of profit, based 
upon the weights at which it purchased the cattle, in addition to 
the profit made by respondent on the arbitrary amounts or pencil 
weights added by respondent to its purchase weights, as shown 
in Finding of Fact 5 herein. Any adjustments, prior or subse- 
quent to payment for the cattle, for any reason, were made upon 
the basis of the false and incorrect weights and the prices shown 
on said sales invoices. The amounts of such adjustments for 
losses of cattle due to sickness, injury, or death in transit and 
up to 24 hours after delivery were not borne by respondent, but 
were borne by the transportation companies which hauled the 
cattle. Such amounts were deducted by respondent from the 
freight charges of said transportation companies. 


8. During the period on or about January 14 through on or 
about June 5, 1965, respondent, with respect to its operations as 
a dealer under the act, failed to keep all invoices received in con- 
nection with its purchases of livestock in commerce, an accurate 
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record of the weight of livestock bought, sold or otherwise dis- 
posed of each business day and scale tickets for all livestock which 
it weighed for purposes of sale. 


CONCLUSIONS 
I 


The complaint filed herein alleges, in part, that respondent 
“during the period from on or about January 14, 1965 through 
on or about June 5, 1965, purchased livestock for its own account 
in Alabama, Florida, Mississippi, and Texas” at listed or stated 
weights “and, on the dates of said purchases or within a few 
days thereafter, knowingly sold such livestock for its own ac- 
count on a weight basis, in commerce, to various persons, at false 
and incorrect weights which respondent obtained by adding an 


arbitrary number of pounds to the purchase weights.” Specific 


instances of such practice are then set forth in the complaint. 


This allegation of the complaint represents the most serious 
charge made therein. 


“This major allegation of the complaint has evoked much heat 
and controversy in this proceeding and a great deal of evidence 


has been adduced in connection therewith. When the ‘smoke’ 
clears, however, it is patent and .. . ‘inescapable’ that the charge 
has been established’. In re L. L. Schaffner et al., 21 A.D. 8, 
15 (1962). In fact, no other conclusion is possible on the basis 
of this record.! 


It is clear from the record that the weight of the livestock in- 
volved herein sold by respondent and listed on its invoices to the 
purchasers thereof was comprised of, and resulted from, the ad- 
dition of an arbitrary figure or number of pounds, usually a total 
of 1000 pounds or more per sale, to the weight at which respond- 


ent purchased such livestock. (See Finding of Fact 5). This in- 


1. Respondent’s exceptions and objections to the admissibility of evidence received and 
rejected in this proceeding will be considered later in these Conclusions. 

2. That there was a difference between the weight at which respondent purchased and 
resold livestock in the transactions involved and that such a difference represented a sub- 
stantial increase over the weights at which respondent had purchased such livestock is amply 
demonstrated by the record. Complainant’s employees prepared extensive tabulations establish- 


ing such facts either solely from respondent’s records or from a correlation or comparison 


of respondent’s records with the records of the purchasers of such livestock from respondent 
and of the vendors of such livestock to respondent. The hearing examiner described one 
typical transaction at pages 26 and 27 of his report as follows: Complainant’s Exhibit 104 
(hereinafter C’s. Ex. 104), described in part at Tr. 228-229, shows one of these transac- 
tions. C’s. Ex. 104A, a copy of respondent’s copy (probably the original) of its purchase 
invoice, dated May 4, 1965, shows 74 Feeder Steers purchased from Kennett-Murray & Co., 
Montgomery, Alabama, at a weight of “40625”, for an amount of “9,182.21”, This appears to 
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crease in weight over respondent’s purchase weights is not cap- 
able of any other explanation. In other words, respondent’s ap- 
parent contentions that the added weight may have resulted from 
a gain in weight in transit or as the result of sorting are not 
merely improbable but are incredible. The record clearly estab- 
lishes and it is axiomatic that stocker and feeder livestock ship- 
ped long distances will experience a substantial “shrink” or 
weight loss. See also, In-Transit Shrinkages of Cattle, Mimeo- 
graph Circular No. 78, pp. 5-6 and 27; Shrink During Shipment 
of Feeder Cattle, A. S. Leaflet R88. Further, this is so with re- 
spect to feeder livestock shipped from Texas and the southeastern 
part of the country to California and Arizona even if such live- 
stock are stopped en route for feed, water and rest. The “off- 


truck” weights of the livestock involved taken by the purchasers 
thereof further corroborate this conclusion. Such weights were 


uniformly lower than respondent’s purchase or sale weights. 


Moreover, such weight loss or shrink is not and cannot be im- 


mediately regained upon arrival of the stocker and feeder cattle 
at destination. In fact, the record indicates that feeder live- 
stock shipped long distances will not regain their original ship- 


ping weight until 15 to 30 days after arrival at destination. See 


also In-Transit Shrinkages of Cattle, Mimeograph Circular No. 
78, pp. 75-76; Shrink During Shipment of Feeder Cattle, A. S. 


Leaflet R88. In view of these facts, the livestock involved herein 
certainly could not have gained weight in transit. 


Nor can the added weight involved herein be attributed to 
sorting or resorting of the animals en route or upon arrival at 
respondent’s facilities in California. First, no sorting occurred 


be on a printed form, with the details of the transactions typed in. Written in by pen or 
pencil appears “P O 825”, identified by the witness as a reference to respondent’s purchase 
order slip. C’s, Ex. 104B is a copy of the purchase order slip, apparently on a printed 
form with “No. 825” either printed or stamped, with entries written in pen or pencil in- 
dicating a purchase from “K & M” on “5/4/65” of 74 “KIND & # HD” weighing 40625” 
at a purchase price of “9182.21”. C’s. Ex. 104D shows a draft dated May 4, 1965, for 
$9,182.21, by Kennett-Murray & Co. on respondent, stamped paid by the bank. C’s. Ex. 104C 
is a copy of respondent’s record copy of its invoice numbered 388, dated “5-10-65”, indicating 
a sale to “Union Feed Yrd.”" of “74 Okies” weighing ‘‘41625”" for “‘$9,548.78”". Following the 
printed “CAR NO.” in the heading is written “825”. A few lines under the weight shown 
in the “Net Weight” column is written “Paid 5-17-65”. 


It should be noted that all of the records mentioned in the preceding paragraph are re- 


spondent’s records, required to be kept by respondent and to be kept available to the Secre- 
tary of Agriculture. There can be no reasonable doubt from these records, as identified and 
explained by uncontradicted testimony of witnesses, that respondent bought and paid for 
this load of cattle on the basis of a weight of 40,625 pounds, and sold it on a weight basis of 
41,625 pounds, exactly 1,000 pounds more than its purchase weight, as charged in the com- 
plaint and set out in Finding 5. 
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in transit and the vast majority of the shipments under considera- 


tion were delivered directly to the ultimate purchasers without 
stopping at respondent’s facilities. Also, it appears that the 12 
shipments that were received at respondent’s yards were not 


sorted there but left such yards intact. Respondent’s records do 


not support a conclusion that the livestock were sorted in these 


shipments. In any event, it would be virtually impossible to sort 
the loads of animals involved to result in the added weight al- 
legedly experienced by such shipments. In addition, there is no 


evidence that any particular load of livestock gained the amount 


added to respondent’s purchase weight due to sorting or due to 
feeding for that matter. 


Of course, respondent sold the livestock involved as a dealer 
and not in a fiduciary capacity as a market agency or agent of 


the purchaser and need not have sold such livestock on the basis 
of the weights at which it had purchased such feeder livestock. 
But, the record demonstrates that, in reality, respondent pur- 


ported to, and contracted to, sell the feeder livestock involved 


herein on the basis of respondent’s purchase weights. It is evident 
that during the period involved and for some time prior thereto 
it was the custom and practice in the livestock industry in Cali- 


fornia and Arizona for purchasers of feeder cattle from vendors 


who had purchased the cattle outside such area, including Texas 


and the southeastern section of the country, to buy such feeder 
livestock on the basis of the weights at which the vendors had 
purchased the livestock, that is, as applied to the sales involved 


here, on the basis of the weights at which respondent had pur- 


chased the livestock in Texas, Alabama, Florida and Mississippi. 
Virtually every witness who had purchased the livestock involved 
from respondent testified that he understood or assumed that 


the weights quoted to him by respondent’s agents during the 


sales negotiations and listed on the sales invoices received from 
respondent in connection with the pertinent sales were the weights 
at which respondent purchased the livestock at point of origin. 
With the sale of most of the livestock involved occurring while 
such livestock were in transit to California and with the contract 


calling for delivery directly to the buyers’ facilities with no pro- 
vision for further weighing thereof by respondent, it is clear why 
the buyers of livestock from respondent so understood the invoice 
weight. The record does not support any other weight basis in 


the sales involved and, in fact, the buyers of most of the loads 
in issue also testified, in effect, that they would not have pur- 
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chased the livestock if they had known that the invoiced weight 
was not respondent’s purchase weight at point of origin, that is, 
if they had known that arbitrary amounts had been added to the 
weights at which respondent had purchased the livestock. 


Furthermore, complainant’s employees testified that respond- 


ent’s president informed them that cattle purchased by respond- 
ent in other parts of the country were resold by respondent on 
the basis of its purchase weights and that the buyers thereof 
assumed and knew that the weights utilized in such sales were 


respondent’s purchase weights. The failure of respondent’s presi- 


dent to testify at the hearing although he was present at most 
of the hearing sessions must be considered in this connection. 
Cf. Interstate Circuit v. United States, 306 U.S. 208, 225-227 


(1989) ; Bilokumsky v. Tor, 263 U.S. 149, 154 (1923); Mont- 


gomery Ward & Co. v. National Labor Relations Board, 107 F.2d, 
555, 560 (7th Cir. 1939) ; In re Harry Lee Sparks and Rex Wanda 
Sparks, 19 A.D. 709, 725 (1960), affirmed D. C. Cir., May 2, 1961. 
See also 2 Wigmore, Evidence § 289 (3d ed. 1940). For that 


matter, the admissions against interest of respondent’s president 


and his other statements and actions at the time of investigation, 
including the spiriting away of some of respondent’s very mate- 
rial records, all corroborate our conclusion that the weight stated 


in respondent’s oral sales contracts with the buyers in the trans- 


actions involved herein and listed in the invoices issued by re- 
spondent in connection therewith was purported to be and was 
to be the weight at which respondent purchased the livestock and 


that this was a term of and was understood by the parties thereto 


to be a term of each of such contracts. Cf. In re Milton Silver, 
d/b/a Chambersburg Livestock Sales, 21 A.D. 1438, 1448-1449 
(1962) and cases cited therein; Wabisky v. D. C. Transit System, 
Inc., 309 F.2d 317, 319 (D. C. Cir. 1962) ; Stowmen v. Commis- 


sioner of Internal Revenue, 208 F.2d 908, 907 (8d Cir. 1958) ; 
The Agwidale, 62 F.Supp. 500, 510 (S.D.N.Y. 1945). 


3. We are not unmindful of the testimony of Hayes and Denny, emphasized by respondent, 
in reaching this conclusion. Actually, the testimony of Hayes reveals, in the crucial area of 


the weight at which respondent sold the livestock involved, that while he did not add 


arbitrary weights to respondent’s purchase weights, as in reality he did not know respondent’s 
purchase weights, he sold most of the cattle with which he was involved on the telephone 
while the livestock were in transit and quoted weights to the purchasers from respondent 
which were furnished to him by respondent’s president or bookkeeper and he did not know 
“where the weights came from’’, which weights were then, on the dates of sale, included in 
the invoices to the purchasers. We find no aid to respondent in such testimony by Hayes. 
Turning to the testimony of Denny, we need only say that his business relationship in a 


subordinate position with an officer and stockholder in respondent corporation and his in- 
ability to remember specifically the transactions with which he was involved renders as 
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Respondent makes much of the fact that it made no affirmative 
statements or representations during negotiations with its cus- 
tomers or on the invoices that the stated or listed weight in each 
transaction was its purchase weight. However, in view of the pre- 
vailing custom, practice or “usage of trade’’, no affirmative repre- 
sentation was needed to make respondent’s purchase weights a 
part or term of the contracts involved. See, section 1205 of Uni- 
form Commercial Code, 23A West’s Annotated California Codes, 
§ 1205. See also, e.g., Hostetter v. Park, 187 U.S. 30, 40 (1890) ; 
Pacific Grape Products Co. v. Commissioner of Internal Revenue, 
219 F.2d 862, 866-867 (9th Cir. 1955); Body-Steffner Co. v. 
Flotill Products, Inc., 63 Cal. App. 2d 555, 147 P. 2d 84 (1944). 
On the contrary, it would be incumbent upon respondent express- 
ly to provide otherwise in its sales contracts with its customers. 
In other words, respondent had a duty to speak or to alter the 
prevailing custom by specific contract terms if it wished to sell 
the livestock involved at other than its purchase weights. Rather 
than doing so, respondent sold the cattle at other than its pur- 
chase weights without contracting to do so or so informing its 
customers while aware that such customers assumed and be- 
lieved that they were purchasing the livestock on the basis of 
respondent’s purchase weights. Also, no other assumption would 
be reasonable in view of the circumstances of the sales, that is, 
purchase of the livestock while they were in transit with no ad- 
ditional weighing to determine contract weight. Respondent’s 
contentions that the sale weight in each of the transactions in- 
volved was an agreed arbitrary weight between respondent and 
the buyer, or merely a weight at which respondent was willing 
to sell the livestock or a reasonable weight subject to the buyer’s 
approval are all without foundation and negatived by the custom 
in the industry, the testimony of respondent’s customers and 
the statements of respondent’s president. 


Respondent also points to the alleged fact that its customers 
took “off truck” weights of the cattle purchased from respondent, 





much more reliable his sworn statement given a few months after such transactions. Further, 
while he testified at the hearing that he expected to be billed on whatever weight respondent's 
president told him the cattle purchased weighed, he also stated that he had no agreement 
with respondent permitting the arbitrary addition of weight by the seller to the livestock 
purchased by him for customers or members of the cooperative association which employed 
him. Nor do we believe that the testimony of Payne alters the conclusion found above in 
the 2 transactions in which he was involved. In. addition, the hearing examiner who was in a 
Position to observe the demeanor of these witnesses apparently placed little or no credence 
in their testimony upon which respondent relies. See, ¢.g., Great Western Food Distributors 
v. Brannan, 201 F.2d 476, 479 (7th Cir. 1953); Ohio Associated Tel. Co. v. National Labor 
Relations Board, 192 F.2d 664, 668 (6th Cir. 1951). 
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that is, that its customers weighed the livestock purchased upon 
arrival at the feed lots or contract destinations. Respondent ap- 
pears to contend from this that the purchasers were not buying 
the livestock on the basis of, or in reliance upon, the weights 
quoted in the sales negotiations and listed on the invoices issued 
in connection with each sale. First, the record does not support a 
conclusion that all the purchasers took “off truck” weights. Also, 
the fact that this was done does not detract from or alter the con- 
clusion that the invoice weight was the contract weight in each 
transaction and the weight upon which payment was based. The 
feeder cattle were weighed upon arrival at some of the cus- 
tomers’ feed lots or facilities to determine or measure the amount 
of weight loss or shrink experienced by the livestock in transit. 
The amount or percentage of shrink would be material in making 
the determination as to whether to accept the livestock. Payment 
was to be made on the basis of invoice weight and the buyers 
were merely determining the actual weight of the livestock receiv- 
ed and whether the shrink experienced by such livestock was 
within an allowable range. The amount of weight loss in transit 
to be expected in the shipments involved where the cattle travel- 
ed long distances is extremely indefinite and uncertain. By virtue 
of this factor, respondent was able to add arbitrary amounts to 
its purchase weights without being detected by its customers. Of 
course the buyers realized and anticipated that respondent’s in- 
voice weight would be greater than the “off truck” weights, as 
contended by respondent, due to the weight loss experienced by 
livestock in transit. They did not realize and anticipate, however, 
that respondent’s invoice weight was not respondent’s purchase 
weight, that is, that the invoice weight represented respondent’s 
purchase weight plus the addition of an arbitary pencil mark-up in 
weight. Clearly, the practice of some of respondent’s customers 
of taking “off truck” weights is of no assistance to it in this 
proceeding. 


Respondent argues that the sales in issue were sales on ap- 
proval. It is not clear what conclusions respondent would draw 
from such contention, but we do not believe that this is clearly 
established or that it is material to our considerations herein. It 
appears that most of the cattle were sold on the telephone while 
they were in transit, that the buyers were then informed orally, 
among other pertinent matters, of the weight of the livestock and 
that invoices were prepared and mailed on the day of sale listing 
among other terms the weight previously given to the buyers. 
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The freight was to be paid by the seller, the risk of loss in transit 
was the seller’s and nowhere was the term “sale on approval” 
utilized. It appears to us that the sales were perhaps “F.O.B. the 
place of destination” or delivered sales (see section 2319 (b) of 
the Uniform Commercial Code, 23A West’s Annotated California 
Codes § 2319 (b)) rather than sales on approval, but whether a 
delivered sale or a sale on approval, the sale itself and the terms 
thereof were made on the date of sale when the cattle were en 
route to the West and not at some later date like the date of 
arrival at destination, the date of acceptance by the buyer or the 
date of payment. For our purposes, as distinguished from the 
rights of creditors of the purchaser or buyer perhaps, the type 
of sale as between a delivered sale and a sale on approval is im- 
material, as is the time when title may have passed. Under either 
contract term, the buyer had a right of inspection prior to ac- 
ceptance and a right to reject the shipment. The only significant 
difference that we are aware of as between the parties to the 
contract, as distinguished from the rights of some third party 
to the goods, is that the buyer in a sale on approval may return 
the delivered goods “even though they conform to the contract.’ 
What appears to us as respondent’s distortion, twisting and 
stretching of the sales agreements is of no avail and no purpose. 
It is clear that the sale did not take place at time of delivery or 
time of acceptance but at some earlier time and that the weight 
basis for the sale was the weight stated during the contract 
negotiations and listed on the invoice prepared on the day of sale. 


In this connection, respondent makes reference to adjustments 
made by respondent to the purchasers in the purchase price in 
some of the transactions involved. Here, too, we have difficulty 
in understanding the materiality of such adjustments. All but 5 
of the 41 adjustments made were based upon and due to the sick- 
ness, injury or death of the livestock purchased upon arrival at 
contract destination. Of course, this would be the seller’s risk of 
loss whether a delivered sale or a sale on approval. The fact that 
weight adjustments were made in 5 transactions is also of no as- 
sistance to respondent. Such adjustments were made from ar- 
bitrary and false weights, that is, the starting point for the ad- 
justment was the invoice weight and, in fact, at least part of the 


4. See, section 2326 of Uniform Commercial Code, 283A West’s Annotated California Codes 
§ 2326. Even if the sales involved are considered not to be “F.O.B. the place of destination”, 
at least some of such sales may be “sales or return” rather than “sales on approval’. But, as 
indicated above, the precise contract term is immaterial for the purposes of this proceeding. 
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basis for complaint as to weight was the shrink that appeared to 
have occurred from the false weights.® 


In view of all the foregoing, it is concluded that respondent 
willfully ® violated section 312 (a) of the act (7 U.S.C. 213 (a)) 
by knowingly engaging in the unfair and deceptive practice of 
selling livestock in commerce “at false and incorrect weights 
which respondent obtained by adding an arbitrary number of 
pounds to the purchase weights”, as charged in the complaint. 
(See Finding of Fact 5).? Cf. e.g., In re Harry Lee Sparks and 
Rex Wanda Sparks, supra; In re Joseph L. Mitchell, d/b/a La 
Salle County Livestock Marketing Center, 21 A.D. 124 (1962), 
affirmed 308 F.2d 855 (7th Cir. 1962), cert. denied 372 U.S. 935 
(1963) ; In re Jay Mellinger, 21 A.D. 354 (1962); In re Milton 
Silver, d/b/a Chambersburg Livestock Sales, supra. Respondent 
contends that its purchase weights for the livestock at points of 
origin in the East did not necessarily represent the actual weight 
of the livestock on the date of purchase. This contention is also 
of no assistance to it. As indicated earlier in these Conclusions, 
respondent’s contracts with its customers called for the sale of 
feeder livestock to them on the basis of respondent’s purchase 
weights, that is, the weights at which respondent purchased and 
paid for the livestock. Whether such weights were the actual 
weights of the livestock involved is immaterial for purposes of 
our consideration herein. Furthermore, it is not thought that the 
livestock weighed more at point of origin than the weight billed 


5. It should be stated in this regard, perhaps, that it seems to us that, in part, the weight 
added by respondent to its purchase weights gave respondent more leeway in the making 
of adjustments, that is, provided extra funds or “water” with which to make adjustments 
with respect to weight. It appears that the carrier reimbursed respondent for losses sustain- 
ed due to illness, injury or death of the cattle in transit. While we do not base our con- 
clusions herein with respect to the legality of respondent’s practice on its effect upon re- 
spondent’s competitors in the sale of feeder livestock, it is clear that the “water” resulting 
therefrom placed respondent in a competitively advantageous position for the granting of 
adjustments and in the area of customer relations. 

6. While respondent contends that such violations were not willful, it is apparent that 
such is not the case. Respondent’s acts were knowingly and intentionally done and were 
willful for the purposes of section 5 U.S.C. 558 (c). Cf. e.g., In re Harrisburg Daily Market, 
Inc., 20 A.D. 955 (1961), affirmed 309 F.2d 646 (D.C. Cir. 1962), cert. denied 872 U.S. 976 
(1963); Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961); Eastern Produce Co., Inc. v. 
Benson, 278 F.2d 606 (3d Cir. 1960). Further, respondent’s president knew that the pur- 
chasers of livestock from respondent thought that they were buying such livestock on the 
basis of respondent’s purchase weights and respondent continued the practice condemned 
herein even after it was informed by complainant’s employees that the arbitrary addition of 
weight was a serious matter. 

7. It should also be stated at this point, perhaps, that even if we agreed with respondent’s 
contentions with respect to the relatively few transactions in which it contends sorting oc- 
curred or in connection with the transactions involving Denny and Payne, only a relatively 
few transactions would thereby be eliminated from Finding of Fact 5 and there would re- 
main a great number of instances in which respondent engaged in this illegal practice. 





498 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 27 A.D. 475 


to respondent by its vendors. Although in some transactions re- 
spondent was allowed a percentage shrink figure by its vendor, 
respondent apparently did not pass this weight reduction back to 
its purchasers. In addition, in the permitted methods of adjust- 
ment from actual weight referred to by respondent such as pencil 
shrink or proration of weight, the buyer knew or was chargeable 
with knowledge of such adjustment or the adjustment was mere- 
ly an apportionment back of weight loss based on actual scale 
weights. Cf. In re Capitol Packing Company et al., 22 A.D. 651, 
688-692 and 1234, 1243-1244 (1963), affirmed in part 350 F.2d 
67 (10th Cir. 1965) ; In re Swift & Company, 20 A.D. 1120, 1135- 
1187 (1961), affirmed in part 308 F.2d 849 (7th Cir. 1962). Such 
is not the case in the unfair and deceptive practice engaged in by 
respondent. We are not in this proceeding even holding that a 
seller may not add an arbitrary amount to a determined weight 
under all circumstances. Such an alteration of weight with the 
knowledge and consent of the buyer presents a very different 
picture than that involved here. 


It is further apparent that other allegations of the complaint 
ancillary to the major charge contained therein and discussed 
above have been established. In other words, it is clear that re- 
spondent, as alleged in the complaint, in connection with the 
transactions in which it knowingly sold livestock at false and in- 
correct weights, “knowingly issued sales invoices to the pur- 
chasers of the livestock showing such false and incorrect weights 
and received payments from said purchasers based upon said false 
and incorrect weights. Copies of such sales invoices were made a 
part of the accounts and records of respondent . . .” Of course, 
the issuance of invoices showing false and incorrect weights and 
the receipt of payment based on false and incorrect weights con- 
stitute unfair and deceptive practices in willful violation of sec- 
tion 312 (a) of the act. See, e.g., In re Joseph L. Mitchell, d/b/a 
La Salle County Livestock Marketing Center, supra; In re Harry 
Lee Sparks and Rex Wanda Sparks, supra.6 While in some in- 

8. The issuance of invoices showing false and incorrect weights which were not actus] 
weights, without further explanation, also violates section 201.55 of the regulations issued 
pursuant to the act (9 CFR 201.55). Respondent has strenuously challenged throughout this 
proceeding the validity of section 201.55 of the regulations in addition to sections 201.46 and 
201.49 thereof on the ground basically that they apply to transactions at stockyards and do 
not or cannot apply to “country transactions”. While such was the case prior to September 
2, 1958, the date of the extension of coverage of the act (see 72 Stat. 1749), the regulations 
including the challenged sections thereof were specifically amended after extensive rule- 
making procedure to cover “country transactions” (see 24 F.R. 3182). Respondent’s conten- 
tions in this regard are totally without merit. Further, the violations of these sections of 


the regulations found herein, as distinguished from the violations of the act so found, are 
of little consequence herein as it is the violation of the act which solely results in sanctions. 
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stances respondent made adjustments in price or weight to its 
customers, such adjustments were based on and measured from 
the false and incorrect weights contained in respondent’s in- 
voices. Also, by making copies of the false and incorrect invoices 
a part of its accounts and records respondent willfully violated 
section 401 of the act (7 U.S.C. 221). See, e.g., In re Paul Coyne, 
19 A.D. 1261 (1960) ; In re Clyde W. Long, 19 A.D. 1273 (1960). 


The record established that respondent’s false and incorrect 
invoices were made a part of the accounts and records of the 
California Farm Bureau Marketing Association, a market agency 
as defined in the act. We see no violation of sections 312 (a) or 
401 of the act by reason thereof. While such action probably 
violates section 402 of the act which makes applicable Section 
10 of the Federal Trade Commission Act (15 U.S.C. 50) (see, 
e.g., In re Joseph L. Mitchell, d/b/a La Salle County Livestock 
Marketing Center, supra; In re Paul Coyne, supra; In re Clyde 
W. Long, supra), such violation was not charged in the complaint 
and we make no such finding. However, the record conclusively 
establishes that respondent willfully failed to keep buyers’ in- 
voices for livestock purchases (cf. In re Swift & Company, 23 
A.D. 429, 446-448 (1964)) and willfully failed to keep an ac- 
curate record of the weight of livestock bought, sold, or other- 
wise disposed of each business day, in violation of section 401 of 
the act and section 201.46 of the regulations (9 CFR 201.46), and 
that respondent willfully failed to keep scale tickets for the live- 
stock which it weighed for purposes of sale, in violation of section 
401 of the act and section 201.49 of the regulations (9 CFR 
201.49). See In re W. I. Bowman, d/b/a Capital Stock Yards, 
Camden Stock Yards, and Tri-County Stock Yards, 23 A.D. 1074 
(1964), affirmed 363 F.2d 81 (5th Cir. 1966). 


II 


Respondent, with its exceptions filed lengthy objections to the 
actions of the hearing examiner.? These objections are based in 
large part upon the failure of the examiner to find or rule in re- 
spondent’s behalf in connection with motions filed prior to the 
hearing and with respect to the admissibility of evidence at the 
hearing. Respondent’s objections are so numerous that it is not 
"@. During the course of the hearing, respondent also purported to file an affidavit of dis- 
qualification of the examiner pursuant to section 202.8 (b) of the rules of practice (9 CFR 
202.8 (b)), which the examiner denied. Such affidavit was not filed pursuant to such section 


of the rules of practice, however, as respondent requested therein that the examiner dis- 
qualify himself and not that the procedure set forth in section 202.8 (b) be followed. 
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possible within the limits of this decision to discuss each one in- 
dividually. Further, it is unnecessary to afford such treatment 
to respondent’s many objections. We see little, if any, merit in 
the many motions filed by respondent prior to the hearing herein 
such as its motions to strike material from the complaint and 
for a declaratory order as to the validity of sections 201.46, 201.49 
and 201.55 of the regulations issued pursuant to the act, for ex- 
ample. The hearing examiner was not in error in denying such 
motions and clearly did not abuse his discretion in connection 
therewith. Also, we know of no requirement that respondent be 
afforded oral argument on its motions, especially since many of 
them were obviously lacking in merit. Moreover, pre-trial dis- 
covery was not available to respondent in this proceeding (cf. 
e.g., In re Rosenthal Packing Company, 19 A.D. 971 (1960) ; 
Knapp-Sheriff-Koelle v. Mendelson-Zeller Co., 18 A.D. 508 
(1959) ), and respondent received at the hearing matters to which 
it was entitled. Also, the hearing examiner was correct in not 
certifying respondent’s many motions after he had ruled on 
them as there are no provisions in the rules of practice for in- 
terlocutory appeals from the rulings of the hearing examiner 
(cf., e.g. Knapp-Sheriff-Koelle v. Mendelson-Zeller Co., supra; 
Katz & Co. v. Giannini Fruit Sales, Inc., 18 A.D. 65 (1959); In 
re Cargill, Inc., and Erwin E. Kelm, 12 A.D. 1109, 1111 (1958) ) 
and, in view of the nature of the charges in the complaint and 
complainant’s position in response to respondent’s offer of settle- 
ment, we would not, in any event, have acceded to the settlement 
proposed by respondent. 


In addition, the examiner was also clearly correct in ruling 
against respondent in its many attempts to adduce testimony at 
the hearing, both in direct and cross-examination, and introduce 
exhibits in connection with matters which the examiner found, 
and which we have deemed, to be immaterial or irrelevant to de- 
cision herein. Section 202.11 (e) (1) of the rules of practice (9 
CFR 202.11 (e)(1)) provides, in part, that the ‘examiner shall 
exclude evidence which is immaterial, irrelevant ...” For ex- 
ample, we have found herein that such matters as the adjustments 
granted by respondent to its customers and the correctness of 
respondent’s purchase weights are immaterial for decision herein. 
Further, we cannot say that the hearing examiner abused his 
discretion in denying respondent’s motion for the exclusion or 
separation of witnesses. (See section 202.11 (e) (1) of the rules 
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of practice.) Cf. also United States v. Postma, 242 F.2d 488, 493- 
494 (2d Cir. 1957), cert. denied 354 U.S. 922 (1957). 


Respondent objects to the introduction into evidence of al- 
legedly unreliable evidence and hearsay testimony. The examiner 
did not commit reversible error by receiving hearsay testimony 
since such testimony is admissible in administrative proceedings. 
Cf. Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 155 
(1944) ; Federal Trade Commission v. Cement Institute, 333 U.S. 
683, 705-706 (1948); Tagg Bros. & Moorhead v. United States, 
280 U.S. 421, 442 (1980). (See also section 202.11 (e) (1) of the 
rules of practice.) Further, it appears to us that the hearsay 
testimony complained of is corroborated by other evidence and 
matters in the record, including respondent’s records and the 
failure of respondent’s president to testify herein, and our find- 
ings are not based on uncorroborated hearsay testimony. See, 
e.g., Consolidated Edison Co. v. National Labor Relations Board, 
305 U.S. 197, 230 (1938); National Labor Relations Board v. 
Amalgamated Meat Cutters, 202 F.2d 671 (9th Cir. 1953) ; Willa- 
point Oysters, Inc. v. Ewing, 174 F.2d 676, 690-691 (9th Cir. 
1949), cert. denied 338 U.S. 860 (1949); In re Sidney Becker, 
t/a Becker Fruit & Produce Co., 16 A.D. 211 (1957), and cases 
cited therein. In addition, some of the hearsay statements ob- 
jected to constituted admissions against interest of respondent’s 
employee or employees and were admissible as such. Cf. e.g., In 
re Milton Silver, d/b/a Chambersburg Livestock Sales, supra, at 
pp. 1448-1449; In re Swift & Company, supra at pp. 1142-1143. 


Much of respondent’s attack in this area relates to the admissi- 
bility of the sellers’ copies of sales invoices (purchase invoices 
to respondent) issued by such vendors to respondent in connec- 
tion with livestock which respondent later resold to its customers 
at inflated weights in some of the transactions involved herein. 
These sales invoices were not introduced into evidence through 
the vendors but by complainant’s employees. Such invoices are 
required by the act and the regulations issued thereunder to be 
kept by persons subject to the act, including respondent and its 
vendors. The record indicates that respondent received and kept 
sales invoices issued by its vendors but that when these docu- 
ments were requested by complainant’s employees at the time 
of their first visit to respondent’s premises, respondent’s em- 
ployees spirited these records away from respondent’s business 
office apparently to avoid detection of the violations found here- 
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in.?° It seems to us that since respondent’s copies of these sales 
invoices have apparently remained secreted in its possession and 
control in violation at the least of the regulations issued pursuant 
to the act (see sections 201.50 and 201.95), it can hardly com- 
plain with respect to the manner of introduction into evidence 
of the sellers’ copies thereof. Cf. In re Harry Lee Sparks and 
Rex Wanda Sparks, supra. In any event, respondent was probably 


in a position to check its copies of such documents and challenge 
the authenticity and correctness of the copies introduced into 
evidence. It must be remembered in this connection that com- 
plainant’s employees were enabled to determine the identity of 
the seller to respondent and the transaction involved from re- 


spondent’s own records, Respondent prepared and retained a 


purchase order slip for each of its purchases which form con- 
tained alleged information as to each of its purchases. It should 
be stated at this point also that the purchase weights listed on 
some of the purchase order slips, when compared to the weights 


listed on the sales invoices issued by respondent to its customers 


without reference to the sales invoices issued by its vendors, were 
less than its selling weights. Respondent’s bookkeeping system, 
even absent the sales invoices issued by respondent’s vendors, 
establishes in some of the instances involved the most serious 


charge set forth in the complaint. 


Furthermore, of great significance is the fact that the sellers’ 
copies of the sales invoices were received, in effect, for the limited 
purpose of reflecting the purchase weight of the livestock listed 


thereon and for correlating such invoices with respondent’s pur- 


chase order slips. Respondent objects to their introduction into 
evidence by complainant’s employees mainly because it could not 
cross-examine in areas which we have found to be immaterial to 
the major charge in the complaint herein, such as, the time, man- 


ner and correctness of the weighing of the livestock at point of 


origin. Such objections are lacking in merit. In addition, as point- 
ed out by the examiner, the major charge in the complaint was 
established in many transactions solely on the basis of respond- 
ent’s own records. 


Respondent has made broad and general charges of unfairness 
in the conduct of the hearing. It is patent, of course, that the 
fairness of a hearing cannot be measured or determined on the 
basis of the number of objections to the admissibility of evidence 


10. Respondent’s copies of documents dealing with payment of these sales invoices were 
kept with the sales invoices and were similarly secreted by respondent. 
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which are sustained or denied. It is, rather, the validity of the 
objections which is paramount to such an inquiry. In addition, 
even if the hearing examiner erred in some minor respect, of 


which we are not aware, respondent was probably not prejudiced 


thereby as we have rarely seen a case where the charges were so 
firmly established. 


Respondent also complains with respect to the conduct of the 


investigation which preceded the issuance of the complaint here- 
in. Respondent contends that some information learned by com- 
plainant’s employees in such investigation was divulged to a cus- 
tomer or customers of respondent in violation of the act and the 


regulations issued thereunder and requests that the matter be 


referred to an investigatory agency of the Department whose 


report thereon should then be made a part of the record in this 
proceeding. We see no effect on this proceeding of respondent’s 
contention, if true, and therefore, deny its request. Further, we 


do not have sufficient information of the matter complained of 


to warrant such referral and can only suggest to respondent that 


it take whatever steps it feels appropriate in this connection. Also, 


respondent’s further complaints with respect to the conduct of 
the investigation are lacking in legal effect. 


We turn now to the difficult question of determining the sanc- 


tion to be imposed upon respondent for the violations of the act 


found herein. Of course, respondent should be ordered to cease 
and desist from its violations of section 312 (a) and to maintain 
its records in the manner required by the act. The complainant 


and the hearing examiner also recommended that respondent be 


suspended as a registrant under the act for a period of 2 years. 
In view of the number and gravity of the violations found, a sub- 
stantial suspension of respondent as a registrant under the act 
is undoubtedly warranted. But, past suspensions imposed for 


similar kinds of violations, some of comparable flagrancy, have 


not been for as extensive a period as that recommended by the 
hearing examiner. Cf. In re Harry Lee Sparks and Rex Wanda 
Sparks, supra. We conclude that respondent should be suspended 


as a registrant under the act for a period of 6 months. In addition, 


we hereby give notice to the industry that in the future the 
flagrant disregard or breach of the standards of conduct im- 
posed by the act in connection with the weight or weighing of 
livestock may well result in more severe sanctions in appropriate 


cases, Cf. In re Mandell, Spector, Rudolph Co., 24 A.D. 651, 702- 
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703 (1965), affirmed 364 F.2d 889 (3d Cir. 1966), cert. denied 
385 U.S. 1008 (1967). 


The many contentions of the parties presented for the record 
have been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with the de- 


cision are denied. 


ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, with respect to re- 
spondent’s operations as a registrant under the act, shall cease 
and desist from: (1) selling livestock in commerce at false and 
incorrect weights; (2) issuing sales invoices in connection with 
the sale by respondent of livestock in commerce showing weights 
other than the true and correct weights of the livestock without 


explanation thereon; and (3) collecting from purchasers of live- 
stock sold by respondent in commerce on the basis of false and 


incorrect weights. 


Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in its 
business under the act, including among others: (a) invoices re- 
ceived in connection with its purchases of livestock in commerce; 
(b) an accurate record of the weight of livestock bought, sold, or 
otherwise disposed of each business day; and (c) scale tickets 
for all livestock which it weighs for purposes of purchase or 
sale. 


Respondent is suspended as a registrant under the act for a 
period of 6 months. 


Except as to suspension, this order shall become effective on 
the 6th day after its date. The suspension of respondent as a 
registrant under the act shall become effective on the 30th day 
after the date of this order. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—MOTION OF PARTIES 


(No. 11,744) 


LAWRENCE E. MOorE v. JACK D. and BETTY T. HUNT, d/b/a HUNT 
CATTLE Co. P&S Docket No. 3725. Order of dismissal issued 


April 19, 1968. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,745) 


BILLY BODE, d/b/a EL CAMPO LIVESTOCK COMMISSION COMPANY 
v. MARSHEL RILEY, d/b/a RILEY CATTLE COMPANY. P&S 


Docket No. 3956. Reparation of $25,345.51 with 6 per cent 


interest from August 1, 1967, awarded complainant against 
respondent in order issued April 19, 1968. 


COURT DECISION 


Swirt & COMPANY v. UNITED STATES and ORVILLE FREEMAN, 
Secretary of Agriculture. AMERICAN STORES COMPANY, now 


known as ACME MARKETS, INC. v. UNITED STATES and OR- 
VILLE FREEMAN, Secretary of Agriculture. April 1, 1968. 


In the 
UNITED STATES COURT OF APPEALS 
For the Seventh Circuit 


Before SCHNACKENBERG, CASTLE AND CUMMINGS, Circuit 
Judges. 


CUMMINGS, Circuit Judge. In these two cases, Swift & Company 
and American Stores Company (now Acme Markets, Inc.) have 
petitioned to obtain review of a cease and desist order of the 
Judicial Officer of the United States Department of Agriculture 
representing the Secretary of Agriculture.! The order was issued 


1. The cases were briefed separately but consolidated for purposes of hearing on appeal. 
In view of the similarity of the issues, both cases are disposed of in this opinidn. 
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in an administrative proceeding under the Packers and Stock- 
yards Act (7 U.S.C. § 181 et seqg.). Both petitioners are concededly 
packers engaged in interstate commerce and within the purview 
of that Act. The Judicial Officer found that during 1958-1960 
they engaged in an unlawful business practice, prohibited by 
Section 202 (a) ? of the Act and Section 201.70 of the Regulations,’ 
by having qualified buyers in the Western Slope lamb marketing 
area near Craig and Montrose, Colorado, but refraining from 
bidding on fat lambs against that area’s principal dealer, Harry 
Heath & Son, and purchasing them in substantial quantities from 
that dealer-competitor instead of from the producers. 


In the Swift case, the Judicial Officer also concluded that Swift 
had an agreement with Perry Holley Company, a competitor and 
registered dealer, as to the highest prices to be paid to lamb 
producers in the Craig, Colorado, marketing area during the 1959 
marketing season, in contravention of Section 202(f) of the 
Packers and Stockyards Act.‘ 


At the hearings conducted by a Hearing Examiner appointed 
under the Administrative Procedure Act (5 U.S.C. § 500 et seq.), 
28 lamb producers, about one-fourth of those in the Western 
Slope lamb marketing area, testified about marketing conditions 
there from 1958 to 1960. After hearing their testimony and the 
testimony of other witnesses, and after receiving voluminous 
exhibits, the Hearing Examiner rendered his report, concluding, 
inter alia, that Swift and American Stores had violated the Act 
and Regulations as previously specified. He recommended that 
a cease and desist order should be issued to prohibit the illegal 
practices of Swift and American Stores. 


A year after the Hearing Examiner’s report was rendered, the 
Judicial Officer, representing the Secretary of Agriculture, in 
turn entered findings and conclusions approving the pertinent 
part of the Hearing Examiner’s report. He found that the West- 





2. With respect to livestock, Section 202(a) of the Packers and Stockyards Act makes it 
unlawful for any packer to: 

“(a) Engage in or use any unfair * * * practice * * * in commerce * * *” (7 
U.S.C, § 192(a)). 

3. Seetion 201.70 of the Regulations provides: 

“Each packer and dealer engaged in purchasing livestock in person or through employed 
buyers, shall conduct his buying operations in competition with, and independently of, 
other packers and dealers similarly engaged” (9 C.F.R. § 201.70). 

4. Section 201(f) of the Packers and Stockyards Act provides that with respect to live- 
stock, it is unlawful for any packer to: 

“(f) Conspire, combine, agree, or arrange with any other person * * * to manipulate 
or control prices in commerce * * *” (7 U.S.C. § 192(f)). 
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ern Slope of Colorado, near Craig and Montrose, is one of the 
western states’ lamb production areas. Fat lambs are those that 
have acquired sufficient fat for meat production; those that re- 
quire further feeding are the feeders. The annual Western Slope 
marketing season for lambs, both fats and feeders, is from mid- 
August to mid-October. 


Both petitioners purchased for slaughter fat lambs in the Craig 
and Montrose areas and employed salaried lamb buyers there. 
However, during 1958-1960, these petitioners refained from bid- 
ding against Harry Heath & Son, a competitor and registered 
dealer, for fat lambs offered by producers in those areas. Heath, 
the principal dealer in the area, bought the fat lambs from the 
producers, it was found, without competition from Swift and 
American Stores. They then satisfied their Western Slope require- 
ments for lambs by purchasing from Heath. 


During 1959 and 1960, Swift purchased 55,619 fat lambs in the 
Western Slope area, with 83.1% coming from Harry Heath & Son. 
During 1958-1960, American Stores purchased 62,927 Western 
Slope fat lambs, 82.8% coming from Harry Heath & Son. 


The Judicial Officer determined that petitioners did not compete 
with Harry Heath & Son in the purchase of fat lambs from 
Western Slope producers and that the natural effect was lower 
producer prices. The practice of petitioners in having their on-the- 
scene buyers refrain from bidding against Heath while after- 
wards acquiring fat lambs from Heath was concluded to be an 
unfair practice within the meaning of Section 202(a) of the Act, 
and in violation of Section 201.70 of the Regulations (notes 2 and 
3, supra). 


Based on a conversation between Swift’s buyer Forrest Taylor 
and Perry Holley, the Judicial Officer also found that Swift and 
Perry Holley Company, a competitior and registered dealer, had 
agreed on maximum prices to be paid producers for lambs in the 
Craig area in the 1959 marketing season. This agreement was 
concluded to violate Section 202(f) of the Act (note 4, supra). 


Swift and American Stores were ordered to cease and desist 
from 


“(1) entering into any agreement or arrangement with a 
dealer in lambs to refrain from competing against the dealer 
in the purchase of lambs offered for sale by lamb producers 
in commerce, or (2) failing to compete generally in the pur- 
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chase of lambs in commerce from producers on any market 
or in any lamb marketing area where it has a qualified lamb 
buyer or buyers present and instead acquiring a substantial 
percentage of its lambs on such market or in such marketing 
area from a dealer or dealers without so competing.” 


Swift was also ordered to cease and desist from 


“(3) entering into any agreement or arrangement with 
any other person or persons with respect to prices to be paid 
for lambs.” 


Petitioners first argue that they were denied due process of 
law because they were not charged with an unfair buying practice 
but only with agreements not to compete with Heath as to pur- 
chasing Western Slope fat lambs. As petitioners knew, the De- 
partment of Agriculture explained to Harry Heath & Son long 
before these hearings closed that it would be an unlawful practice 
for a dealer to maintain a non-competitive relationship with other 
buyers whereby the dealer would be “purchasing substantial 
numbers of sheep or lambs ‘on order’ for any packer or dealer 
in any lamb producing or feeding area where such packer or 
dealer is competitive * * * through its own buyer.” Also, the 
answers filed in the administrative proceedings and the briefs 
here indicate that they knew they were charged with such an 
unlawful buying practice. This was also shown by the testimony 
at the hearings and by petitioners’ own proposed findings. Ac- 
cordingly, they were “reasonably apprised of the issues in con- 
troversy.” Cella v. United States, 208 F.2d 783, 789 (7th Cir. 
1953), certiorari denied, 347 U.S. 1016. Since this issue was tried 
by the Hearing Examiner, the complaint can be deemed pro tanto 
amended. Associated Home Builders of Greater East Bay, Inc. v. 
National Labor Relations Board, 352 F.2d 745, 753-754 (9th Cir. 
1965). As the case unfolded, there was “a reasonable opportunity 
to know the claims of the opposing party and to meet them,” so 
that the fundamental requirements of due process were met. Mor- 
gan v. United States, 304 U.S. 1, 18; J. B. Williams Company v. 
Federal Trade Commission, 381 F.2d 884, 888 (6th Cir. 1967). 


Petitioners’ argument resembles that advanced in Armand 
Company v. Federal Trade Commission, 84 F.2d 973 (2d Cir. 
1936), certiorari denied, 299 U.S. 597. There the Armand Com- 
pany and others were charged in an administrative complaint 
with a conspiracy, but there was no finding by the Federal Trade 
Commission that the conspiracy existed. Nevertheless, the Com- 
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mission ordered the manufacturing company to stop certain 
practices. Despite the claim of variance between the complaint 
and the cease and desist order, the court held (at page 975) : 


“The manufacturer called upon to justify such a course of 
dealing is advised of what he has to meet, and the divergence 
between the charge framed as a joint wrong and as single is 
utterly unimportant. If, during the course of the prosecution, 
he could show any reason why it was important to make the 
formal adjustment, conceivably it might be error to refuse 
to do so; but to hold, after all had gone through without ques- 
tion, that it had been only a dance of marionettes, would be 
to go back at least two centuries.” 


Similarly, since there has been no showing that these petitioners 
were prejudiced, any variance between this complaint and order 
is not fatal. National Labor Relations Board v. Fant Milling Com- 
pany, 360 U.S. 301, 308-309; Cella v. United States, 208 F.2d 783, 
789 (7th Cir. 1953), certiorari denied, 347 U.S. 1016. 


Swift also asserts that the complaint fails to charge that it had 
a price agreement with the Perry Holley Company. Paragraph 
II(b) of the complaint charged Swift with agreeing with Wilson 
& Company, Inc. concerning prices to be paid for lambs in the 
Craig Colorado, area during the 1958-1960 lamb seasons. As to 
lamb-buying questions, Holley was described in Paragraph II (h) 
of the complaint as under the direction of Wilson. It is the Govern- 
ment’s theory that, taken together, these two paragraphs suffici- 
ently apprised Swift that it was charged with an unlawful price 
agreement with the Perry Holley Company. 


During the hearings, Swift questioned its Craig area buyer 
as to whether he had any price-fixing agreement with Perry 
Holley for fat lambs on the Western Slope. Swift also questioned 
other witnesses about such a price agreement, so that it certainly 
comprehended the presence of this charge. Any ambiguity on this 
point is dispelled by Swift’s proposed findings, after hearing the 
evidence of a Swift-Holley price-fixing agreement and no other 
such agreement, to the effect that there was no evidence that 
Swift entered into any agreement “with any other respondent 
{including Holley] or other person regarding prices to be paid 
for live lambs in Western Colorado.” In the absence of prejudice 
or surprise, Swift’s Fifth Amendment argument must be rejected. 
See 1 Davis, Administrative Law Treatise, § 8.04. 
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Petitioners’ principal argument is that the Packers and Stock- 
yards Act does not interdict their refusal to purchase fat lambs 
from producers while confining most of their Western Slope 
purchases to dealer Harry Heath & Son. Under the Sherman Act, 
it is true that a simple refusal to deal is permissible. United States 
v. Colgate, 250 U.S. 300; United States v. Parke, Davis & Co., 
862 U.S. 29. However, the statutory prohibitions of Section 202 
of the Packers and Stockyards Act are broader and more far- 
reaching than the Sherman Act or even Section 5 of the Federal 
Trade Commission Act. Swift & Company v. United States, 308 
F. 2d 849, 853 (7th Cir. 1962). Section 202(a) of the Act does not 
require the Government to prove injury to competition. Wilson 
& Company v. Benson, 286 F.2d 891, 895 (7th Cir. 1961). The Act 
is remedial legislation and is to be construed liberally in accord 
with its purpose to prevent economic harm to producers and con- 
sumers at the expense of middlemen. Stafford v. Wallace, 258 
U.S. 495, 521; Safeway Stores, Inc. v. Freeman, 369 F.2d 952, 
956 (D.C. Cir. 1966). 


Our review of the evidence shows that there is ample support 
in this record for the Judicial Officer’s conclusion that Section 
202(a) of the Act and Section 201.70 of the Regulations were 
violated.5 Both petitioners had salaried buyers in the Western 
Slope area during 1958-1960, when Harry Heath & Son, a dealer 
buying and selling livestock for his own profit, was the chief 
purchaser of lambs there. During these years, petitioners pur- 
chased only a small number of fat lambs directly from the Craig 
and Montrose producers and purchased most of their Western 
Slope requirements from dealer Harry Heath & Son. 


Various Western Slope producer witnesses offered their fat 
lambs to all prospective purchasers and actively solicited bids. 
None received a bid from Donald S. Couch, American Stores’ 
buyer, during this period. Forrest Taylor, Swift’s buyer, made 
only one bid and purchased only one band of lambs during the 
same time. The record also showed that producer’s prices for fat 
lambs were depressed, and that producers’ sales of fat lambs to 
Harry Heath & Son were without competition from petitioners. 
In 1959 and in 1960, Swift purchased 83.1% of its Western Slope 


5. Apart from our conclusion that the unilateral refusals to buy from producers in the 
setting of these cases violated Section 202(a) of the Packers and Stockyards Act and 
Section 201.70 of the Regulations, petitioners’ failure to compete with Heath in their 
purchases of substantial numbers of fat lambs from Heath could be viewed as a combination 
between petitioners and Heath within the meaning of Section 202(f) of the Act. Cf. Al- 
brecht v. Herald Company, 36 U.S. Law Week 4171. 
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fat lambs from Heath. During the entire 3-year period, American 
Stores purchased 82.8% of its Western Slope fat lambs from 
Heath. During the same interval, Heath was the buyer of the 
largest number of fat lambs in this area, having purchased 224,577 
fat lambs directly from the producers. If petitioners had pur- 
chased their Western Slope fat lambs independently of Heath, 
their additional competition could have resulted in higher prices 
to the producers. The lack of competition between buyers, with 
the attendant possible depression of producers’ prices, was one 
of the evils at which the Packers and Stockyards Act was directed. 
Meat Packer Legislation hearings before the House Committee on 
Agriculture, 66th Cong., 2d Sess., pp. 22, 229, 250, 303, 1047, 2284 
(1920). 


Both petitioners purchased substantial quantities of fat lambs 
in the Western Slope area, and they must have usually paid Harry 
Heath & Son higher prices than that firm paid to the producers. 
The Judicial Officer considered that petitioners would hardly 
choose this expensive and indirect way of purchasing their West- 
ern Slope fat lambs except for the depressed prices to producers 
flowing from petitioners’ lack of competition with Heath. Thanks 
to these buying practices, the only willing buyer of the fat lambs 
resold to petitioners was Harry Heath & Son, so that the pro- 
ducers could hardly obtain full market value for their livestock. 
Such buying practices were among those outlawed by the Packers 
and Stockyards Act. Stafford v. Wallace, 258 U.S. 495. 


American states that the reason it avoided buying from pro- 
ducers was in order to obtain its own “sort” of lambs between 
feeders and fat lambs, but even when the “sort” was in the Mont- 
rose stockyard, the dealers would do their own sorting. We were 
not directed to any record testimony showing that American 
would obtain a more desirable “sort” by buying fat lambs from 
dealers instead of producers. 


Both petitioners rely on Swift & Company v. United States, 308 
F.2d 849 (7th Cir. 1962), as holding that refusals to purchase 
from producers are legal. Their reliance on that case is misplaced, 
for this Court did not consider that question when it approved 
the country dealers’ practice of telephoning Swift to determine 
the price which Swift would pay them for livestock. Further- 
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more, that case involved Section 201.69 of the Regulations pro- 
scribing the furnishing of buying information,* whereas this case 
involves Section 201.70 of the Regulations, requiring packers and 
dealers to conduct their buying operations “in competition with, 
and independently of, other packers and dealers similarly en- 
gaged.” Finally, the opinion evidence in that case would not sup- 
port a conclusion that Swift’s Nashville buying operations violated 
Section 202(a) of the Act and Section 201.70 of the Regulations. 
In contrast, this record reveals anti-competitive behavior that was 
deemed responsible for the depressed prices in the area. On this 
record, we cannot say there was no rational basis for the adminis- 
trative determination that these buying practices transgressed 
the Act and applicable regulation. 


As held in Farmers’ Livestock Commission Co. v. United States, 
54 F.2d 375, 379 (statutory 3-judge court, E.D. Ill. 1931), an 
individual refusal to buy may be within the prohibitions of the 
Packers and Stockyards Act. More recently, it was held that such 
a refusal violates the Act if “without reasonable cause.’ Capitol 
Packing Co. v. United States, 350 F.2d 67, 80-81 (10th Cir. 1965). 
Applying the rule of reason to these facts, the Judicial Officer 
could and did conclude that the natural effect and apparent pur- 
pose of Swift’s and American Stores’ buying practices were to 
restrict and lessen competition in the purchase of fat lambs from 
producers to the detriment of the producers, and that such prac- 
tices were “unfair” to the lamb producers in the Craig-Montrose 
area. The determination that petitioners’ buying practices were 
unreasonable has ample support in the record. Nothing in the 
presentation here warrants a contrary conclusion. 


Petitioners admit that if there were agreements between Ameri- 
can Stores and Heath and between Swift and Heath to refrain 
from competing with that dealer in the purchase of fat lambs in 
the Craig-Montrose area, there would be a violation of Section 
202(a) of the Act and Section 201.70 of the Regulations (notes 
2 and 3, supra). Nevertheless, they contend that Clause (1) of the 


6. Section 201.69 (9 C.F.R. 201.69) provides: 

“FURNISHING INFORMATION TO COMPETITOR BUYERS. No packer, dealer, or 
market agency, in connection with transactions subject to the provisions of the act, shall, in 
person, or through employed buyers, for the purpose of restricting or limiting competition, 
manipulating livestock prices, or controlling the movement of livestock, prior to, or during 
the conduct of, his buying operations: (a) furnish competitor packers, dealers, market 
agencies, or other buyers or representatives, similarly engaged in buying livestock, with 
information concerning his proposed buying operations, such as the species, classes, volume 
of livestock to be purchased, or prices to be paid; or (b) furnish any other buying informa- 
tion to competitor buyers.” 
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order requiring them to cease and desist from such agreements 
should be set aside on the ground that there was no evidence to 
support the Judicial Officer’s finding of such agreements. Obviously 
Heath, the largest purchaser of Western Slope fat lambs, could 
not continue in business unless ordinarily paid a markup by 
petitioners over the prices Heath paid producers for their fat 
lambs. Except for the low prices received by producers, possibly 
caused by petitioners’ failure to compete with Heath, the Judicial 
Officer could infer that otherwise it would have been cheaper for 
petitioners to buy fat lambs from the producers through their 
own buyers stationed in that area. 


As stated in Interstate Circuit v. United States, 306 U.S. 208, 
221: 


“As is usual in cases of alleged unlawful agreements to 
restrain commerce, the Government is without the aid of 
direct testimony that the [accused businesses] entered into 
any agreement with each other * * *. In order to establish 
agreement it is compelled to rely on inferences drawn from 
the course of conduct of the alleged conspirators.” 


Even in a criminal antitrust case, where the Government’s burden 
of proof is greater than here, a “unity of purpose” or “common 
design and understanding” is enough to establish a violation. 
American Tobacco Co. v. United States, 328 U.S. 781, 810. Guided 
by such principles, we hold that the unusual business practices 
shown by this record and previously discussed herein in some 
detail were sufficient to support the Judicial Officer’s inference 
of an agreement (Cardillo v. Liberty Mutual Co., 330 U.S. 469, 
477-478) so that Clause (1) of the order was proper. 


Swift contends that there is no substantial evidence of an agree- 
ment between it and Perry Holley Company as to the maximum 
prices to be paid for fat lambs in 1959 in the Craig, Colorado, 
marketing area. However, Gordon Winn, a lamb producer in that 
area, testified that Swift buyer Forrest Taylor told Winn of 
Taylor’s telling Perry Holley that the 1959 top price for fat 
lambs was to be $19.50, “and I don’t mean $19.51,” and that 
Holley said that was OK. This Winn-Taylor conversation was 
corroborated by another witness. In spite of an inconclusive denial 
by Taylor, the Hearing Examiner was entitled to believe Winn 
and the other witness. This credibility finding will not be dis- 
turbed. Cella v. United States, 208 F.2d 783, 788 (7th Cir. 1953), 
certiorari denied, 347 U.S. 1016. 
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Under Section 202(f) of the Act, it is unlawful for a packer 
to agree with any other person on livestock prices, whether or 
not the price-fixing agreement is carried out. Cf. United States 
v. Socony-Vacuum Oil Co., 310 U.S. 150, 219-220. Therefore, 
Swift’s defense based on the asserted failure of any Holley-Swift 
price-fixing agreement cannot be accepted. 


Finally, claiming vagueness and obscurity, both petitioners 
object to Clause (2) of the cease and desist order. Clause (2) 
provides that the petitioners shall cease and desist from: 


“(2) failing to compete generally in the purchase of lambs 
in commerce from producers on any market or in any lamb 
marketing area where it has a qualified lamb buyer or buyers 
present and instead acquiring a substantial percentage of its 
lambs on such market or in such marketing area from a 
dealer or dealers without so competing.” 


This clause is directed at the unlawful business practices that 
petitioners conducted with Harry Heath & Son in the Western 
Slope area of Colorado. It is to be read with reference to the 
findings and in light of the language used by the Judicial Officer 
and in the light of the record. 


The three particular phrases selected from Clause (2) as being 
unduly vague and obscure are “compete generally,” “substantial 
percentage” and “marketing area.” In the setting of this case 
“compete generally” refers to petitioners’ failure to purchase fat 
lambs directly from producers, purchasing them instead from a 
competitor in areas where petitioners’ own buyers are stationed. 
So construed as directed against petitioners’ unfair buying prac- 


tices, the term is not impermissibly vague. 


The phrase “substantial percentage” in the order must also 
be construed in the light of the record. We construe the phrase as 
meaning that where petitioners have buyers stationed in a lamb- 
marketing area, they must purchase fat lambs from producers 
through those buyers except for such insignificant purchases from 
dealers that prices to producers could not be affected, unless they 
can show the Secretary compelling reasons for purchasing through 
dealers. See United States v. du Pont & Co., 353 U.S. 586, 593- 
596; Brown Shoe Co. v. United States, 370 U.S. 294; United 
States v. Philadelphia National Bank, 374 U.S. 321, 362-366. 


As to “marketing area,”’ the record reveals the various market- 
ing areas for fat lambs. To accomplish its prophylactic effect, 
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the administrative order need not be confined to the very terri- 
tory where the offense occurred and therefore this order need not 
be limited to the Western Slope of Colorado area. Swift & Com- 
pany v. United States, 308 F.2d 849, 854 (7th Cir. 1962); cf. 
Lloyd A. Fry Roofing Co. v. Federal Trade Commission, 371 F.2d 
277, 284, 286 (7th Cir. 1966). 


Swift also assails Clause (3) of the order requiring it to cease 
and desist from “(3) entering into any agreement or arrange- 
ment with any other person or persons with respect to prices 
to be paid for lambs.” Swift states that this clause proscribes 
“agreements as to a bona fide purchase price * * * wherein Peti- 
tioner [Swift] is actually negotiating the purchase of lambs.” 
However, the order certainly does not preclude or interfere with 
normal purchases or negotiations, but is intended to reach only 
anti-competitive agreements that “manipulate or control prices 
in commerce” (7 U.S.C. § 192 (f)). The order does not forbid 
bona fide negotiations for the purchase of lambs. 


If petitioners are in doubt as to the scope of the order, they 
may seek binding advice from the Department of Agriculture 
as to its applicability. Federal Trade Commission v. Colgate-Palm- 
olive Company, 380 U.S. 374, 394. 


We have considered subsidiary arguments raised by petitioners 
but deem them unpersuasive. 


The motions to strike portions of the Government’s appendix 
are denied and the petitions will be dismissed. The Judicial 
Officer’s order is affirmed. 
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(No. 11,746) 


ALEXANDER ANASKY v. EASTERN POTATO DEALERS. PACA Docket 
No. 2-570. Decided April 1, 1968. 


Condition on arrival—Warranty not established 


Where respondent failed to establish warranty by complainant as to con- 
dition on arrival of potatoes sold in contemplation of shipment in inter- 
state or foreign commerce, respondent liable for agreed purchase price. 


Schenberg, Wolf, Lapham & DePetris, Riverhead, N. Y., for complainant. 
Irving Kahn, Riverhead, N. Y., for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion from respondent in the amount of $1,113, in connection with 
a truckload of potatoes sold by complainant to respondent in con- 


templation that they would move in interstate or foreign com- 
merce, 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. Respondent 
filed an answer denying liability. The answer included a counter- 
claim for $601.40, representing the transportation charges paid 
by respondent on the shipment. Complainant did not file a reply 
to the counterclaim and it is therefore deemed to be denied, pur- 
suant to section 47.9(a) of the rules of practice (7 CFR 47.9(a)). 


Since the amount involved, either in the complaint or counter- 
claim does not exceed $1,500, the shortened procedure provided 
for in the rules of practice (7 CFR 47.20) is applicable. Pursuant 
to such procedure complainant filed an opening statement and 
respondent filed an answering statement. Complainant did not 
file a statement in reply and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Alexander Anasky 
and Jennie P. Anasky, doing business as Alexander Anasky, 
whose address is Main Road, Calverton, New York. At the time 
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of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Morton Zahler, doing business 
as Eastern Potato Dealers, whose address is Meeting House 
Creek Road, Aquebogue, New York. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about October 17, 1966, contemplating shipment in 
interstate or foreign commerce, complainant contracted orally 
with respondent for the sale of 420 100-pound bags of U.S. No. 
1, Size A, potatoes at a price of $2.65 per bag, or a total of $1,113. 


4. On or about October 18, 1966, complainant delivered 420 
100-pound bags of potatoes to a trucking company employed by 
respondent, at Middle Island, Suffolk County, New York. 


5. On October 20, 1966, respondent billed out the potatoes in 
question aboard the SS Warrior to Puerto Rico in compliance 
with a sale of the potatoes by respondent to Pan American Im- 
port Co., San Juan, Puerto Rico. The potatoes were stored in a 
Sea Land Trailer aboard the SS Warrior in a ventilated trailer 
spot. The SS Warrior sailed October 22, 1966. 


6. On October 28, 1966, at 1:20 p.m. the potatoes were federal- 
ly inspected at the request of Pan American Import Co., while 
stacked at the latter’s warehouse in San Juan, Puerto Rico, and 
certified, as to condition, as follows: “From 18 to 35%, aver- 
age 28% Slimy Soft Rot in various stages. Remainder stock 
firm.” 


7. No part of the agreed purchase price of $1,113 has been paid 
by respondent to complainant. 


8. The formal complaint was filed April 12, 1967, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover the purchase price of the truck- 
load of potatoes involved. Respondent denies liability on the 
ground that the potatoes were abnormally deteriorated on arrival 
in Puerto Rico. Respondent also asserts a counterclaim for freight 
charges paid on the shipment. 


On the basis of the evidence before us, we conclude that the 
potatoes were sold and delivered by complainant to respondent at 
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Middle Island, New York. Although complainant understood that 
respondent intended to ship the potatoes to Puerto Rico, there 
was no warranty by complainant as to the condition of the ship- 
ment on arrival in Puerto Rico or any other destination. 


ORDER 


Respondent’s failure to pay complainant the agreed purchase 
price of $1,113 is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest, 
and the counterclaim should be dismissed. 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,113, with interest thereon 
at the rate of 6 percent per annum from November 1, 1966, until 
paid. 


Respondent’s counterclaim is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 11,747) 


EARL PEARCY & COMPANY LTD. v. MAYFLOWER PRODUCTS, INC. 
PACA Docket No. 2-644. Decided April 2, 1968. 


Rejection after acceptance—Damages 


In f.o.b. sale of frozen berries that conformed to contract grade at shipping 
point, where respondent unloaded and retained part of shipment, re- 
jected balance and failed to establish novation or breach of merchant- 
ability, complainant entitled to damages plus expenses resulting from 
the unjustified rejection. Complainant’s request for interest different 
from that permitted in these proceedings is disallowed. 

McKinney and Churchill, Salem, Ore., for complainant. 

Malcolm V. McCabe, Boston, Mass., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $2,946.41 in connection with a transaction involving a 
carload of frozen red raspberries in interstate commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. According- 
ly, the shortened procedure provided in section 47.20 of the rules 
of practice is applicable herein. Pursuant to this procedure, com- 
plainant filed an opening statement, respondent filed an answer- 
ing statement, and complainant filed a statement in reply. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Earl Pearcy & Company Ltd., is a corporation 
whose address is P. O. Box 20, Yarrow, British Columbia, Canada. 


2. Respondent, Mayflower Products, Inc., is a corporation 
whose address is 44 K Street, King Terminal Building, South 
Boston, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On September 14, 1966, in the course of interstate com- 
merce, complainant sold to respondent 3,000 28-pound tins of 
frozen straight pack Newberg red raspberries, 1966 crop and 


pack, U.S. Grade B for manufacturing, at an agreed price of 


2014¢ per pound, or a total of $17,220, f.o.b. Bellingham, Wash- 
ington, for shipment to respondent at Quincy Market Cold Stor- 
age, Boston, Massachusetts, via refrigerated rail car. 


4. The contract between the parties was negotiated by a brok- 
er, West Coast Packers, Inc., Seattle, Washington, and its as- 
sociate broker, Imperial Frozen Foods Co., Inc., Great Neck, New 


York, each of whom issued a memorandum of sale on September 
14, 1966. 


5. On September 20, 1966, complainant shipped 3,000 28-pound 
tins of frozen Newberg red raspberries from loading point at 
cold storage in Bellingham, Washington, to respondent at Boston, 
Massachusetts, in car NPM 840. The 3,000 tins of berries thus 
shipped had been federally certified, after a lot inspection made 
of berries in the Bellingham cooler on August 17, 1966, as grad- 
ing U.S. Grade B for manufacturing or U.S. Choice for manu- 
facturing. 
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6. Upon arrival of car NPM 840 at contract destination in 
Boston, respondent removed 128 tins of the raspberries and re- 
tained them in its possession. Thereafter respondent, by letter 
dated October 19, 1966, informed Imperial Frozen Foods Co., 
Inc. that it was “turning down car #NPM 840... on account 
of infestation and other foreign matter.” Respondent, by letter 
of the same date, also advised the carrier that “car NPM 840 has 
been turned down.” Imperial Frozen Foods Co., Inc. relayed this 
information by telephone to West Coast Packers, Inc. in Seattle 
on October 19, and confirm “ the conversation by letter the fol- 
lowing day. 


7. During the period October 1966-March 1967, complainant 
resold the 2,872 tins of berries from car NPM 840 to the Whipple 
Co., of Natick, Massachusetts, for proceeds totaling $16,971.36. 
In addition, respondent paid complainant the agreed contract 
price for the 128 tins which it had retained from the shipment, 
so that the total of the proceeds realized by complainant on the 
shipment amounted to $17,706.08. 


8. An informal complaint was filed on March 27, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant, in the formal complaint, alleges that the berries 
involved herein were shipped to respondent in car NPM 840 
under the terms of the contract of sale made between the parties 
on September 14, 1966; that the berries thus shipped conformed 
to contract requirements; and that respondent’s subsequent re- 
jection of the shipment was without reasonable cause, in breach 
of contract and in violation of section 2 of the act. Complainant 
seeks, as damages allegedly resulting from respondent’s breach, 
the difference between the f.o.b. contract price of the berries and 
the total net sum realized on a final disposition of the fruit, plus 
incidental damages. Respondent in its answer denies complain- 
ant’s allegations and avers, in part, that the contract made be- 


tween the parties on September 14, 1966, was voided and re- 
placed by a new contract negotiated through complainant’s agent, 
West Coast Packers, Inc., on November 4, 1966. 

As the moving party, respondent has the burden of proving, 
by a preponderance of the evidence, the novation alleged in its 
answer. See Ralph Samsel Company v. L. Gillarde Sons Company, 
19 A.D. 874 (1960). In reviewing the record before us, we find 
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that the evidence is not sufficient to establish respondent’s al- 
legation. Accordingly, we conclude that respondent has failed to 
sustain its burden of proving the claimed novation. We further 
conclude that, as a result, the contract of September 14, 1966, 
remained in full force and effect and is controlling of the rights 
and liabilities of the parties herein. 


Respondent’s action in breaking the lading of car NPM 840 
and removing a part of the contents thereof constituted an ac- 
ceptance of the shipment. Babijwice Corporation v. Notarianni & 
Company, 23 A.D. 1166 (1964). By virtue of such acceptance, 


respondent became liable to complainant for the shipment, less 
provable damages sustained by respondent as the result of any 
breach of contract on the part of complainant. The burden of 
proving both breach and damages, by a preponderance of the 


evidence, rests upon respondent. 


Respondent appears to be claiming a breach of the warranty 
of merchantability by complainant, in that it (respondent) avers 


that the berries on arrival in Boston were found to contain flies, 


insect wings, and other evidence of bug infestation. In support 


of its position, respondent offers statements by its president, 
Irving Black, and its attorney, Malcolm McCabe, to the effect 
that the berries were bug-infested and unsuitable for use in 


manufacturing. Other evidence of record, however, is in conflict 


with, and tends to rebut, this evidence introduced by respondent. 


Such evidence includes the results of the lot inspection of the 
berries in the cooler at shipping point (of which these 3,000 tins 
were a part), certifying the berries as U.S. Grade B or U.S. 


Choice, and suitable for manufacturing. Another consideration 


contrary to respondent’s position is the fact that all of the berries 


in this case, except the 128 tins retained by respondent, were 
purchased by the Whipple Co. of Natick, Massachusetts, after 
inspection and testing, for use in food manufacture. In consider- 


ing all the evidence, therefore, we are of the opinion that re- 
spondent has failed to sustain its burden of proving that the 
contract between the parties was breached by complainant, and 
it is so concluded. 


Respondent’s rejection of this shipment, after having previous- 


ly accepted same, was in breach of contract and in violation of 


section 2 of the act. Under circumstances such as these, where 
the buyer wrongfully rejects, or in effect revokes acceptance, 
the seller may resell the goods concerned, and if such resale is 



















- 













o- 


EARL PEARCY & CO. v: MAYFLOWER PRODUCTS 525 
Cite as 27 A.D. 521 


made in good faith and in a commercially reasonable manner, 
the seller may recover the difference between the resale price 
and the contract price, together with incidental damages. J. Kal- 
lish & Sons v. Jarosz Produce Farms, Inc., 26 A.D. 1285 (1967) ; 
Uniform Commercial Code, Section 2-708. It appears that the 
disposition of the subject berries by complainant was accomplish- 
ed in good faith and in a commercially reasonable manner, re- 
sulting in total proceeds of $17,706.08. The difference between 
this sum, $17,706.08, and the total of the f.o.b. contract price plus 
freight,’ or $18,969.92, is $1,263.84, which latter sum represents a 
part of complainant’s damages resulting from respondent’s 
breach. Additional damages resulting from respondent’s breach 
include the storage charges of $1,103.24 which accrued on the 
berries in Boston, after arrival from Bellingham and prior to 
disposition by complainant. These charges, when added to the 
damages of $1,263.84 which we have already found, give us a 
total of $2,367.08, which sum represents the damages sustained 


by complainant as the result of respondent’s breach. It is con- 
cluded that reparation should be awarded to complainant against 


respondent in the sum of $2,367.08, with interest. 


Complainant has requested, as a part of its damages, interest 
on the contract price for five months at 7 percent per annum. 
In these proceedings, however, interest is calculated upon the 
amount awarded as damages, at 6 percent per annum, from the 


first of the month after the date payment was due, until such 
payment is made. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,367.08, with interest there- 


on at the rate of 6 percent per annum from November 1, 1966, 
until paid. 


Copies of this order shall be served upon the parties. 





1. The original freight charge of $1,827.91 is reduced to $1,749.92 as the result of re- 
spondent’s payment to complainant of $77.99 against these charges. The adjusted freight 
charge of $1,749.92 is therefore used in this computation. 
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(No. 11,748) 


BODINE PRODUCE Co., INC. v. KOTKIN PRODUCE, INC. PACA Doc- 


ket No, 2-671. Decided April 2, 1968, 


Delay in transit—Failure to establish breach of contract 


In f.o.b. shipment of lettuce meeting contract grade at shipping point, where 
shipment delayed in transit, respondent failed to establish breach as to 


grade and weight specifications or any damages resulting from alleged 


breach as to weight and is liable to complainant for balance owing on 
purchase price. 


John R. Catlin, Western Growers Association, Los Angeles, Cal., for 
complainant. 


Slavin and Carr, New York, N. Y., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
A timely complaint was filed in which complainant seeks an 


award of reparation in the sum of $808.64 against respondent 
in connection with a transaction involving a carload of lettuce 
in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
and counterclaim thereto, denying liability to complainant and 
requesting reparation of $1,076.50 against complainant as dam- 


ages allegedly resulting from a breach of contract by complainant 
in connection with this transaction. } 


Since the amount claimed as damages, either in the complaint 


or in the counterclaim, does not exceed $1,500, the shortened pro- 
cedure provided in section 47.20 of the rules of practice, 7 CFR 
47.20, is applicable. Pursuant to this procedure, complainant filed } 


an opening statement and respondent filed an answering state- 
ment. Complainant also filed a brief. 


FINDINGS OF FACT 
1. Complainant, Bodine Produce Co., Inc., is a corporation 
whose address is P. O. Box 11487, Phoenix, Arizona. At the time 
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of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent, Kotkin Produce, Inc., is a corporation whose 


address is Stores 359-360, Hunts Point Terminal Market, the 


Bronx, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


38. On April 25, 1967, in the course of interstate commerce, 
complainant sold to respondent, through a broker, Nat Spector, 


of Phoenix, Arizona, 1,064 cartons of “Mr. President” brand Ari- 
zona lettuce, 2-dozen size, U.S. No. 1 grade, with a gross billing 
weight of 45.30 pounds per carton, then contained in car SFRC 


1796 on track at Glendale, Arizona, at an agreed price of $4 per 
carton, plus 20¢ per carton cooling charge, or a total contract price 


of $4,468.80 for the carload, f.o.b. shipping point, Glendale, 
Arizona. 


4, The lettuce contained in car SFRC 1796 had been federally 


inspected in Glendale on April 25, with the inspection beginning 
at 8 a.m. and ending at 12:40 p.m. on that date. The results of 
that inspection, in relevant part, are as follows: 


“Quality & condition: Lettuce fresh, crisp and generally fair- 


ly well trimmed. Outer leaves green to light green color. 
Average 33% hard, 54% firm, 12% fairly firm. Defects aver- 
age within tolerance, including 1% soft. No decay. 


“Grade: U.S. No. 1, 83% hard, 54% firm. . .” 

5. Complainant, on the date of sale, April 25, 1967, billed car 
SFRC 1796 out of Glendale, Arizona, to respondent at the Bronx, 
New York. The shipment arrived at contract destination, the 


Bronx, New York, on May 4, 1967, and the lettuce contained 
therein was federally inspected, at respondent’s request, at 8:30 
a.m. on that date. The results of that inspection, in relevant part, 


are as follows: 


“Condition of load: Through, Crosswise, Lengthwise load. 
5-6 Rows 4-5-6 Layers. All layers shifted lengthwise 2 to 


6 inches toward one end of car. 


“Condition of pack: Tight in layers. Gross weight ranges 
4114 to 4714, average 4434 pounds per carton. 


“Temperature: Doors: Top 38° F. Bottom 38° F. 


“ * 
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“Quality: Clean, fairly well trimmed . . . Grade defects 
average 6% consisting of poorly trimmed and mechanical 
damage. 


“Condition: ... WRAPPER LEAVES: No decay ... HEAD 
LEAVES: Average 3% damage by red discoloration follow- 
ing bruising scattered throughout pack affecting fairly firm 
heads. 2 to 3 heads in 4 of cartons, none in remainder, 
average 5% damage by bruising scattered throughout pack 
affecting fairly firm heads. 1 to 4 heads in most cartons, 
none in many, average 5% damage by Tipburn. No decay. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 79% Hard or firm, only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in upper 2 layers between load dividers. Gross 
weight determined at applicant’s request.” 


6. Respondent disposed of the lettuce and remitted $3,660.16 
to complainant as an undisputed amount due in connection with 
this transaction. 


7. The formal complaint was filed on July 17, 1967, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that the lettuce involved herein was shipped 
from Glendale, Arizona, on April 25, 1967, and arrived at con- 
tract destination in the Bronx, New York, on May 4, 1967. Com- 
plainant contends, without denial by respondent, that the car 
should have arrived in the Bronx on or about May 1, and that 
the delay thus encountered in this f.o.b..shipment constituted 
abnormal transportation service and conditions, voiding the ap- 
plication of the warranty of good delivery set forth in the good 
delivery standards for lettuce as defined in section 46.44(a) (1) 
of the regulations (7 CFR 46.44(a) (1)).1 


1. The relevant provisions of the standards are as follows: 

“If the contract specifies a U.S. grade, the lettuce may contain an average of not more 
than 3 percent condition defects, including not more than 2 percent decay affecting any 
portion of the head exclusive of wrapper leaves in excess of the destination tolerances pro- 
vided for the applicable grade in the U.S. Standards for Grades of Lettuce. (For example, 
the U.S. No. 1 grade provides a 12 percent tolerance for damage at destination. If a lot 
contains 5 percent damage by permanent grade factors, 7 percent of the tolerance can be 
applied to damage by condition factors. The additional 3 percent Good Delivery tolerance 
would then allow a total of 10 percent damage by condition factors in this shipment at 
destination. )” 
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Complainant’s contention goes unchallenged by respondent, 
which expressly avers, in its answering statement, that it is not 
relying upon this warranty as a part of its defense. Respondent, 
instead, charges that complainant breached two other warranties 
made in connection with the sale, to wit: that the lettuce would 
grade U.S. No. 1 at shipping point on the date of sale, and that 
the lettuce would have a gross billing weight of 45.30 pounds per 
carton. The alleged breach of these warranties by complainant 
provides the foundation for both respondent’s defense and its 
counterclaim. 


We think the results of the Federal inspection, made of the 
subject lettuce at shipping point on April 25, are sufficient to 
establish that the lettuce met contract requirements as to grade 
at that time and place. Although respondent urges the conclusion 
that the destination inspections give a truer and more reliable 
picture of the actual condition of the lettuce as it was at ship- 
ping point, we are not impressed with this argument, for it is 
essentially a claim that complainant breached the good delivery 
standards, which defense respondent, previously, has expressly 
waived. 


Respondent, as we have said, contends that complainant also 
breached the contract with respect to the weight of the lettuce 
involved herein. Specifically, respondent contends that the let- 
tuce, when sold, was warranted to have a gross billing weight 
of 45.30 pounds per carton, whereas the lettuce actually received 
by respondent at contract destination had an average weight of 
44.75. Assuming that the contract did require that the lettuce 
average 45.30 pounds per carton, it must be noted that this re- 
quirement applied only at shipping point and not at contract 
destination. Furthermore, there is little doubt that the lettuce 
would have lost some weight in transit. Suzy-Bel Farms v. Hecht 
Produce Co., 24 A.D. 1124 (1965). Finally, even if it were estab- 
lished that the lettuce was short-weight, in breach of warranty, 
respondent has failed to show that it sustained any damages as a 
result of such breach. Accordingly, we conclude that there is no 
merit to respondent’s claim in this respect. 


Having accepted the subject lettuce and having failed to prove 
any breach of contract on the part of complainant in connection 
with this transaction, respondent is liable to complainant for the 
total of the agreed f.o.b. purchase price, $4,468.80, less $3,660.16 
already paid to complainant, or a balance of $808.64. Respondent’s 
failure to pay this sum to complainant is a violation of section 2 
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of the act, for which reparation of $808.64 should be awarded, 
with interest. 


Since respondent has failed to establish any breach of contract 
by complainant, it follows that there is no basis for the counter- 
claim allegedly arising out of this same transaction. Accordingly, 
the counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $808.64, with interest thereon 
at the rate of 6 percent per annum from June 1, 1967, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,749) 


O. P. MURPHY PRODUCE Co., INC. v. FRED KARAM & SONS. PACA 
Docket No. 2-522. Decided April 3, 1968. 


Material fact—Accord and satisfaction not established 


In sale of green tomatoes where respondent failed to establish agreement 
for price reduction for alleged ripeness of produce, failed to disclose 
diversion, time of arrival and defective refrigeration, complainant’s 
acceptance of adjusted check “in full’ without knowledge of material 
facts not accord and satisfaction and respondent liable for balance 
owing or contract price. 


LeRoy W. Gudgeon, Chicago, Ill., for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the sum of $1,449 in connection 
with a transaction involving a shipment of tomatoes in interstate 


commerce. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying any liability 
in connection with the transaction. 


Since the amount involved does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Complainant filed an opening statement and both 
parties filed briefs. 


FINDINGS OF FACT 


1. Complainant O. P. Murphy Produce Co., Inc., also trading 
as O. P. Murphy & Sons, is a corporation whose address is P. O. 
Box 548, Soledad, California. 


2. Respondent is a partnership composed of Fred Karam and 
Herbert Karam, doing business as Fred Karam & Sons, whose 
address is 18 Lackawanna Avenue, Scranton, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On October 23, 1965, contemplating shipment in interstate 
commerce, complainant contracted to sell to respondent one car- 
load of green tomatoes, 85% U.S. No. 1 or better, consisting of 
41 cartons of 5x5s, 301 cartons of 5x6s, 216 cartons of 6x6s, and 
408 cartons of 6x7s. The price was $4.00 per carton, f.o.b. ship- 
ping point in California, shipment was to be made October 23, 
1965, and the thermostat in the car was to be set at 54° fahrenheit. 


4. The contract between the parties was negotiated through 
a broker W. R. Simcox. He prepared and sent to the parties a 
memorandum of sale correctly showing the terms agreed upon. 


5. On October 23, 1965, complainant shipped from Molus, 
California, in car PFE 100495, the quantity and sizes of tomatoes 
called for by the contract and grading 86% U.S. No. 1. The 
thermostat in the car was set at 56° fahrenheit. The car was 
billed to respondent at Scranton, Pennsylvania. On October 25, 
1965, complainant sent respondent an invoice for the total price 
of $3,864. 


6. On Wednesday, October 27, respondent diverted car PFE 
100495 to Riley-McFarland Co., Chicago, Illinois, where it arrived 
the evening of October 28, 1965. Riley-McFarland Co. was unable 
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to dispose of the car and it was rediverted by respondent to Scran- 
ton, Pennsylvania, on October 29, 1965. 


7. The car arrived in Scranton, Pennsylvania, on November 8, 
1965. Pursuant to respondent’s request, the car was federally 
inspected at 11:30 a.m., that same day. The certificate of the 
inspection, which was restricted to the three upper layers of the 
load, reads in part as follows: 


“Condition of equipment: Temperature control unit not in 
operation. 


sek * 


“Condition of load: . . . Many cartons have bottoms wet. 


se * * 


“Temperature of product: At doorways, bottom 56° F., top 
59° F., 4th layer 14 way each end 62° to 64° F. 


“se * * 


“Quality: Clean, generally well developed, smooth to fairly 
smooth, fairly well to well formed. Ranging from 2 to 20%, 
averaging 10% grade defects, chiefly scars, puffy and mis- 
shapen. 


“Condition: Average approximately 10% green and breakers, 
15% turning and pink and 65% light red and red. Soft and 
decay ranges from 2 to 20%, averaging 10%, including 
2% soft, remainder chiefly Rhizopus Rot and Gray Mold Rot, 
all stages. In most samples 2 to 6% damaged by sunken 
discolored areas, in some samples none, averaging 3%, gen- 
erally occurring over shoulders. Average 1% damaged by 
bruising. 


“Grade: Now shows approximately 75% U.S. No. 1 quality, 
10% soft and decay.” 


8. On November 4, 1965, at 4:55 p.m., respondent sent the 
following telegram to complainant: 


“CAR LOAD TOMATOES PFE 100495 ARRIVED POOR 
CONDITION ATTEMPTING TO CONTACT W K SIM- 
COX.” 


9. On November 13, 1965, respondent wrote the following to 
complainant, enclosing a check in the stated amount: 
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“Enclosed find check for $2415.00 for payment in full of 
966 tomatoes, Invoice of 10/25 No. 4989, Car No. PFE- 
100495. 


“We have deducted $1.50 per box from this invoice. This 
shipment arrived here in poor condition, and we have lost 
over $2500.00 on this car of tomatoes, due to ripeness and 
color in the tomatoes; As well as the condition of these 
tomatoes. 


“We are awaiting inspection report, and will forward same 
to you as soon as we receive it.” 


10. Complainant received respondent’s letter with the enclosed 
check and deposited the check to its own account. 


11. An informal complaint was filed on June 17, 1966, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding complainant seeks to recover $1,449, the 
difference between $3,864, the contract price of the carload of 
tomatoes sold to and accepted by respondent, and $2,415, the 
amount paid by respondent. Respondent does not dispute the 
material allegations of the complaint but denies liability to com- 
plainant apparently on two grounds: (1) that in November 1965, 
complainant orally agreed through the broker to reduce the price 
from $4 per carton to $2.50 and (2) that there was an accord 
and satisfaction when complainant accepted respondent’s check 
of November 13, 1965. Respondent had the burden of proving 
by a preponderance of the evidence at least one of these defenses. 


Evidence bearing on respondent’s first contention includes a 
letter dated October 12, 1966, which is signed by Herbert Karam 
and addressed to the broker. Therein, Karam states that he told 
the broker over the telephone on November 4, 5 and 6, 1965, 
that the tomatoes did not measure up to what was ordered and 
to ask complainant for an allowance. The letter continues that 
on November 9 the broker told him that he had talked with com- 
plainant and to deduct $1.50 per carton from the invoice. The 
broker stated in a letter to the Department that he had no knowl- 
edge or record of any discussion with either party concerning 
the tomatoes after the original contract had been negotiated. 
John A. Kimbriel, complainant’s Sales Manager, testified that, 
following receipt of respondent’s telegram of November 4, he 
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talked on the telephone with Fred Karam about the condition of 
the tomatoes, and he told Karam to get an inspection and file a 
claim with the carrier. Kimbriel denied that he ever told Karam 
or the broker that respondent could deduct $1.50 per carton. It is 
concluded that respondent has failed to sustain the burden of 
proving by a preponderance of the evidence the claimed substi- 
tuted contract. 


Respondent alleged in its answer that complainant’s acceptance 
of respondent’s check for less than the original price constituted 
a new contract between the parties. Complainant urges that the 
claimed new contract did not constitute an accord and satisfac- 
tion because the factual situation was misrepresented to com- 
plainant by respondent and also material facts were withheld. 


Respondent in its letter to the Department dated September 
8, 1966, mentioned that there was a two-day delay in arrival 
of the car at Scranton and also a defective refrigeration motor. 
There is no evidence, however, that respondent ever advised com- 
plainant of these facts, or its prior diversion of the car to Chicago. 
If complainant had known the facts concerning the shipment, 
it probably would not have deposited the check. The evidence 
indicates that complainant did not hear of these facts or receive 


a copy of the Scranton inspection certificate until shortly before 
it filed the informal complaint on June 16, 1966. 

It has been held that a full disclosure of material facts known 
only to the party seeking the accord, is a condition precedent to 
a legally effective accord and satisfaction. Metropolitan State 


Bank v. Cox, 302 P. 2d 188 (Colo. 1966); Saulsbury Oil Co. v. 
Phillips Petroleum Co., 142 F2d 27 (10th Cir. 1944); See also 
cases noted in 1 C.J.S. Accord and Satisfaction §3c (1936). While 
these cases mention a lack of a meeting of the minds of the 


_ parties, their true rationale is more properly based on misrepre- 


sentation, failure to disclose material facts, or mistake. See 6 


Corbin, Contracts §1292 (1962) and also Cole v. Lumbermen’s 
Mutual Casualty Co., 160 So. 2d 785 (La. App. 1964), and Lingsch 
v. Savage, 213 Cal. App. 2d 729, 29 Cal. Rptr. 201, 8ALR3d 537 


(1963). Respondent was in good faith bound to disclose material 


information concerning the shipment which was known to re- 
spondent and which respondent knew was not known to com- 
plainant. T. O. Tomasello Co. v. Brown and Loe, 20 A.D. 1037 
(1961) ; Hastings Potato Growers Assn. v. M. Singer’s Sons, 20 


A.D. 734 (1961). It is concluded that respondent withheld from 
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complainant material information and, therefore, there was no 
accord and satisfaction. 


In the absence of a subsequent agreement, the rights of the 
parties must be determined under the original contract. There is 
no dispute that respondent accepted the carload of tomatoes and 
thereby became liable to complainant for the contract price. 
Although not mentioned by respondent in its answer, respondent 
claimed during the investigation of the informal complaint that 
the tomatoes were not in suitable shipping condition. However, 
the warranty of suitable shipping condition is not available to 
respondent here since the transportation services and conditions 
were not normal. It is concluded that respondent is liable to com- 
plainant for the balance of the purchase price. The failure of re- 
spondent to pay to complainant the sum of $1,449 is in violation 
of section 2 of the act. Reparation should be awarded complainant 
in that amount with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,449, with interest thereon 
at the rate of 6 per cent per annum from December 1, 1965, until 


paid. 


Copies hereof shall be served upon the parties. 


(No. 11,750) 


THE GAMBILLS v. CHILD BROTHERS, INC. PACA Docket No. 2-791. 
Decided April 3, 1968. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $24,467.08 in connection 
with six truckload shipments of apples in interstate commerce. 


Complainant filed an amended complaint on January 2, 1968, 
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showing several payments received from respondent and reducing 
the amount claimed against respondent to $17,126.96. 


Copies of the formal complaint and the amended complaint 


were served upon respondent and respondent filed an answer, 


admitting the material allegations of the complaint, but denying 
liability for the full amount claimed in the complaint and the 
amended complaint. Respondent requested an oral hearing. In its 


answer, respondent admits owing complainant the sum of 
$15,484.93. 

It is provided in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 

“. . » If, after the respondent has filed his answer to the 


complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 


disputed amount on or before the date fixed in the order... .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 


$15,484.93. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 


6 per cent per annum from December 1, 1967, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 


the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order-shall be served upon the parties. 


(No. 11,751) 


PAUL SIEMERS v. CHILD BROTHERS, INC. PACA Docket No. 2-788. 
Decided April 3, 1968. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $4,163.07 in connection 
with a transaction involving shipment of apples in interstate 


commerce, 


A copy of the formal complaint was served upon respondent 
and respondent filed an answer thereto, admitting the material 
allegations of the complaint, but denying liability for the full 


amount claimed. In its answer, respondent admits owing com- 
plainant the sum of $2,914.15, and requests an oral hearing. 

It is provided in Section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“. . If, after the respondent has filed his answer to the 


complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary. . . may issue an order 


directing the respondent to pay to the complainant the undis- 
puted amount on or before the date in the order. . . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 


$2,914.15, Payment of this amount shall be made within 30 days 


from the date of this order, with interest thereon at the rate of 
6 per cent per annum from December 1, 1967, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 


the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 11,752) 


In re J. A. MACDONALD BROKERAGE CO. PACA Docket No. 2-819. 


Decided April 3, 1968. 


Failure to pay—Publication of facts—Consent 


Respondent’s failures to pay or remit promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or received 


on consignment constitute repeated and flagrant violations of the act. 
In addition, respondent’s failure to keep records that fully disclose all 
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transactions subject to the act is also a violation. As respondent’s 
license terminated prior to institution of this proceeding, the suspension 
or revocation thereof is not ordered herein but the facts and circum- 
stances of the violations found shal] be published. 


Frederick W. Woodley, for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed March 15, 1968, by the Di- 
rector, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent willfully, flagrantly and repeat- 
edly violated section 2 of the act, and failed to prepare and main- 
tain adequate records as required by section 9 of the act. A copy of 
the complaint and a copy of the rules of practice were served upon 
respondent. 


On March 19, 1968, respondent filed an answer admitting all 
of the allegations of the complaint. Respondent also waived oral 
hearing, the provisions of section 10 of the act with respect to 
the requirement of a 10-day period before an order may take 
effect, a hearing examiner’s report, filing of exceptions thereto and 
oral argument, and consented to the issuance of an order. 


FINDINGS OF FACT 


1. Respondent Joseph A. MacDonald is an individual, doing 
business as J. A. MacDonald Brokerage Co., whose mail address 
is 21st & Smallman Streets, Pittsburgh, Pennsylvania. 


2. Pursuant to the licensing provisions of the act, license No. 
671375 was issued to respondent Joseph A. MacDonald on Janu- 
ary 31, 1967. Due to the failure to pay the renewal fee this license 
terminated on January 31, 1968. 


3. During July 1967 respondent purchased a car of potatoes 
from D. M. Steele & Son, Inc., Delano, California, at the invoice 
price of $1,608.00 f.o.b. Car NRC 18508 was shipped on July 10, 
1967, from Delano, California, and contained 480 bags, 100 pounds 
each, at $3.35 per bag f.o.b. The car was received by respondent 
at Pittsburgh, Pennsylvania, without complaint, but respondent 
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has failed to pay D. M. Steele & Son, Inc., the agreed purchase 
price of this shipment. 


4. During October 1967 Mendelson-Zeller Company, Inc., San 
Francisco, California, authorized respondent, as a broker, to 
dispose of car of lemons, PFE 8161, shipped from Yuma, Arizona. 
On October 14, 1967, respondent issued a memorandum turning 
the shipment over to Joseph Wedner & Son Co., Pittsburgh, 
Pennsylvania, for sale on consignment on behalf of Mendelson- 
Zeller Company, Inc. Without authorization from the shipper, 
respondent requested and received from Joseph Wedner & Son 
Co. payment of the net proceeds on this car amounting to $2,285.- 
00. On December 26, 1967, respondent issued a check in the 
amount of $2,285.00 to the shipper, however, this check was re- 
turned unpaid due to the lack of funds. Respondent has since 
failed to pay this amount to Mendelson-Zeller Company, Inc. 


5. During July 1967 I. Meltzer & Son, Inc., Philadelphia, Penn- 
sylvania, authorized respondent, as a broker, to dispose of two 
truckloads of peaches shipped from Campbell, Missouri, by II- 
linois Fruit Growers Exchange, Cobden, Illinois, on July 27, 
1967, and July 29, 1967. The first shipment (Truck 43768-IIl.) 
arrived in Pittsburgh on July 31 and respondent turned the ship- 
ment over to Joseph Wedner & Son Co., Pittsburgh, Pennsylvania, 
to sell on consignment. Without authorization by the owner of 
the shipment, respondent requested and received from Joseph 
Wedner & Son Co. payment of the net proceeds in the amount of 
$2,095.39. The second shipment (Truck S-T 50620-Ill.) arrived 
in Pittsburgh on July 31. Three hundred crates were sold by re- 
spondent for a total of $1,425.00 and after deducting the broker- 
age fee respondent forwarded the check for $1,365.00 to I. Meltzer 
& Son, Inc. on August 4, 1967. A part of this load, 350 crates, 
was consigned to Joseph Wedner & Son Co. by the shipper, Illinois 
Fruit Growers Exchange, and payment of the net returns for 
this portion of the load was made directly to the shipper by Joseph 
Wedner & Son Co. The remaining balance of 300 crates was sold 
by respondent to another dealer who rejected the lot and subse- 
quently respondent consigned this portion of the shipment to 
Joseph Wedner & Son Co. to be sold for the account of I. Meltzer 
& Son, Inc. Without authorization by the owner of the shipment, 
respondent requested and received payment of the net proceeds 
from Joseph Wedner & Son Co. in the amount of $540.45. Sub- 
sequently respondent forwarded checks in the amount of $2,095.39 
and $540.45 to I. Meltzer & Son, Inc., and these checks failed to 
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clear the bank. Respondent has failed to pay the owner $2,635.84, 
the amount of the net proceeds on these two lots. 


6. During December 1967 respondent, as a broker, sold for 
the account of Cypress Gardens Citrus Products, Inc., Winter 
Haven, Florida, 200 packages of mixed citrus to Joseph Wedner 
& Son Co., Pittsburgh, Pennsylvania, for a total of $441.25. This 
lot was shipped on Truck 26096-Ind. on December 2, 1967, to 
Pittsburgh, Pennsylvania, and on arrival at destination Joseph 
Wedner & Son Co. denied it had purchased this lot and rejected it. 
After some discussion with the parties, respondent instructed 
Joseph Wedner & Son Co. to handle the shipment on consignment. 
At the request of respondent, Joseph Wedner & Son Co. paid the 
net proceeds of $393.25 to respondent on January 5, 1968. Re- 
spondent has failed to pay the shipper $393.25 net proceeds for 
this lot. 


7. During May 1967 respondent, as a broker, was authorized 
by Schwey Grove Services, Inc., Vero Beach, Florida, to dispose 
of 21 cars of watermelons shipped from Florida during May 1967. 
These shipments were sold and consigned by respondent to various 
dealers in Pennsylvania, West Virginia and Indiana. Respondent 
collected from the buyers the invoice prices of the shipments 
sold and the net proceeds of the consigned shipments from the 
commission merchants. A total of $12,524.65 is due the shipper 
on these lots after deducting respondent’s brokerage fees. Re- 
spondent has paid the shipper only $10,064.50 leaving a balance 
due the shipper of $2,460.15. 


8. While acting as.a broker, on or about June 27, 1967, re- 
spondent requested Growers Marketing Service, Inc., Lakeland, 
Florida, to hold for diversion piggyback car TTX 479137 which 
contained 91,680 pounds of melons, and which had been previously 
shipped from Lakeland, Florida. The shipper held the car at a 
diversion point but respondent failed and refused to respond to 
requests for a diversion order. On July 5, 1967, the shipper di- 
verted the car to respondent at Pittsburgh who consigned the 
shipment to a local dealer and the sale of the melons resulted in 
a deficit of $112.20. Subsequent discussion between respondent, 
the shipper and a USDA representative resulted in an admission 
by respondent that the loss on this car resulted from his negli- 
gence and he agreed to pay the shipper $1,400.00 in full settle- 
ment. First payment in the amount of $700.00 was made on 
October 25, 1967, but despite frequent promises respondent has 
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failed to pay Growers Marketing Service, Inc., the balance of 
$700.00. 


9. During the period between May 1967 through December 
1967 respondent failed to prepare and maintain adequate records 
as would fully and correctly disclose all transactions in his busi- 
ness as required under section 9 of the act (7 U.S.C. 499i) and 
the regulations issued pursuant thereto. 


CONCLUSIONS 


Respondent in his answer admitted all of the allegations of the 
complaint. Respondent’s failure to make full and prompt pay- 
ment in connection with the transactions described in Findings 
of Fact 3 through 8, constituted willful, flagrant and repeated 
violations of section 2 of the act (7 U.S.C. 499b). By reason of the 
facts set forth in Finding of Fact 9 respondent violated section 
9 of the act (7 U.S.C. 499i). Since respondent’s license terminated 
prior to the institution of this proceeding, the suspension or revo- 
cation thereof was not requested by complainant and should not 
be ordered. Respondent in his answer consented to the issuance 
of an order showing the facts and circumstances. Accordingly, 
pursuant to section 47.26(b) of the rules of practice (7 CFR 
47.26(b)), the facts and circumstances of violations found here- 
in should be published. 


ORDER 


Effective on the 5th day after the date hereof the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 11,753) 
WALKER & HAGAN PACKING HOUSE v. AMATO BROS. TOMATO DIS- 
TRIBUTORS, INC. PACA Docket No. 2-781. Decided April 3, 
1968. 


Reopening after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued March 1, 1968, awarding reparation to com- 
plainant against respondent. On March 13, 1968, respondent filed 
a motion to reopen the proceeding after default in the filing of 
an answer pursuant to section 47.25 (e) of the rules of practice 
(7 CFR 47.25 (e)) and the order of March 1, 1968 was stayed 
pending the issuance of a further order in this proceeding. Re- 
spondent alleges that its failure to file an answer herein was due 
to the fact that a porter employed by respondent accepted the 
complaint and that no responsible employee of respondent cor- 
poration has received the complaint. A copy of respondent’s mo- 
tion was served upon complainant and complainant failed to file 


a reply thereto. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under 
the circumstances and that good reason has been shown why the 


relief requested in the motion should be granted. Cf. Fred G. 
Hilvert Co., Ine. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 
March 1, 1968, is hereby vacated and respondent has 10 days 


from the date of service of this order upon it within which to 
file an answer to the complaint. 


(No. 11,754) 


In re ROCKY FORD ONION GRS. Co-op ASSN. PACA Docket No. 
2-559. Decided April 11, 1968. 


Misbranding of grade—Potatoes—Suspension of license 


The actions of respondent in shipping in interstate commerce potatoes that 
were misbranded as to grade are violations of the act for which its 
license under the act is suspended for a period of 10 days. 

Rogers N. Robinson, for complainant. 


Respondent pro se. 
John Curry, Hearing Examiner. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding before the Secretary of Agri- 
culture instituted by a complaint filed by the Director, Fruit and 
Vegetable Division, Consumer and Marketing Service, United 
States Department of Agriculture, under the provisions of the 
Perishable Agricultural Commodities Act, 1980, as amended (7 
U.S.C. 499a et seq.). The complaint charges the respondent with 
having shipped in interstate commerce during the period between 
August 1965 through August 1966, seven lots of potatoes which 
were misbranded, in that they were shipped in sacks labeled 
“U.S. No. 1,” whereas, in fact they did not meet such grade either 


because they were undersize or had excessive grade defects. 


After the answer was filed, the case was set for hearing 
October 11, 1967, before Hearing Examiner John Curry, United 
States Department of Agriculture, in Pueblo, Colorado. The De- 


partment of Agriculture was represented by Rogers N. Robinson, 
and the respondent appeared by Verne Lofgren, who at all times 
material herein was the manager of respondent. Brief oral testi- 


mony was received from Larry Schockey, a Fruit and Vegetable 
Inspector of Monte Mista, Colorado, and from Verne Batchelder 


of Greeley, Colorado, a District Supervisor of the Federal-State 


Fruit and Vegetable Inspection Service. Mr. Lofgren testified on 
behalf of the respondent. Subsequently briefs were filed by the 
parties. 


The hearing examiner issued a recommended decision and a 
proposed order to the effect that respondent be found to have 
violated the act as charged and that a suspension of its license 
for 60 days be held in abeyance for two years. 

Complainant filed exceptions to the hearing examiner’s propos- 
ed order and asks that the suspension of respondent’s license be 
made effective. 


FINDINGS OF FACT 
1. Respondent, Rocky Ford Onion Grs. Co-op Assn., is a Colo- 
rado corporation located at Rocky Ford, Colorado. 


2. Pursuant to the licensing provisions of the act, license No. 
183362 was issued to respondent on October 5, 1959. This license 
has been renewed annually and presently is in effect. 
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3. During the period August 1965 through August 1966, re- 
spondent misrepresented by mark, stencil, label, statement or 
deed, the grade and quality of seven lots of potatoes shipped, sold 
or offered to be sold in interstate commerce, in that the sacks 
containing the potatoes were marked as “U.S. No. 1,” when in 
fact the potatoes at the time of shipment in interstate commerce 
by respondent failed to meet the requirements for U.S. No. 1 
grade as provided in the United States Standards for Potatoes 
(7 CFR 51.1540 et seq.). The seven lots are identified as follows: 


(a) On or about August 4, 1965, respondent shipped in in- 
terstate commerce to Kitty Clover, Omaha, Nebraska, a 
load of potatoes contained in a truck bearing trailer license 
No. TJH-608. The potatoes were in sacks marked U.S. No. 1 
and U.S. No. 2. The potatoes failed to meet the require- 
ments of U.S. No. 1 grade but did meet the requirements 
of U.S. No. 2 grade as revealed by official shipping point 
inspection made August 4, 1965. Therefore, the potatoes in 
sacks marked U.S. No. 1 were misbranded. 


(b) On or about July 21, 1966, respondent shipped in in- 
terstate commerce to Kitty Clover, Kansas City, Missouri, a 
load of potatoes in railroad car SFRD 8202. The potatoes 
were in sacks marked U.S. No. 1. The potatoes failed to meet 
the requirements of the grade marked on the sacks due to 
undersize in excess of tolerance as revealed by official ship- 
ping point inspection made July 21, 1966. Therefore, the 
potatoes were misbranded. 


(c) On or about July 21, 1966, respondent shipped in in- 
terstate commerce to Kitty Clover, Springdale, Arkansas, a 
load of potatoes in railroad car SFRD 7110. The potatoes 
were in sacks marked U.S. No. 1. The potatoes failed to 


meet the requirements of the grade marked on the sacks 
due to undersize in excess of tolerance as revealed by of- 
ficial shipping point inspection made July 21, 1966. There- 
fore, the potatoes were misbranded. 

(d) On or about July 30, 1966, respondent shipped in in- 
terstate commerce to Kitty Clover, Omaha, Nebraska, a load 
of potatoes contained in a truck bearing trailer license Colo. 
XC-77. The potatoes were in sacks marked U.S. No. 1. The 


potatoes failed to meet the requirements of the grade marked 
on the sacks due to permanent grade defects in excess of 
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tolerance as revealed by official shipping point inspection 
made on July 30, 1966. Therefore, the potatoes were mis- 
branded. 


(e) On or about July 30, 1966, respondent shipped in inter- 
state commerce to Jack Rubin & Son, Chicago, Illinois, a load 
of potatoes contained in a truck bearing trailer license Okla. 
11-973. The potatoes were in sacks marked U.S. No. 1. The 
potatoes failed to meet the requirements of the grade mark- 
ed on the sacks due to permanent grade defects in excess of 
tolerance as revealed by official shipping point inspection 
made on July 30, 1966. Therefore, the potatoes were mis- 
branded. 


(f) On or about August 1, 1966, respondent shipped in in- 
terstate commerce to Kitty Clover, Omaha, Nebraska, a 
load of potatoes contained in a truck bearing trailer license 
Colo. XC-84. The potatoes were in sacks marked U. S. No. 1. 
The potatoes failed to meet the requirements of the grade 
marked on the sacks due to permanent grade defects in ex- 
cess of tolerance as revealed by official shipping point in- 
spection made on August 1, 1966. Therefore, the potatoes 
were misbranded. 


(g) On or about August 1, 1966, respondent shipped in in- 
terstate commerce to Golden Flake Potatoe Chip Co., Birm- 
ingham, Alabama, a load of potatoes contained in a truck 
bearing trailer license Miss. 5-492. The potatoes were in 
sacks marked U.S. No. 1. The potatoes failed to meet the re- 


quirements of the grade marked on the sacks due to perma- 
nent grade defects in excess of tolerance as revealed by of- 
ficial shipping point inspection made on August 1, 1966. 


4, At the conclusion of each inspection made at shipping point, 
as listed above, the inspector notified respondent, through re- 
spondent’s authorized agent, that the potatoes were misbranded. 
Nevertheless, respondent shipped or permitted the shipment of 
these misbranded potatoes in interstate commerce without first 
fully and completely correcting the misbranding. 


CONCLUSIONS 


It is clear that in each of the transactions listed above the 
potatoes shipped by respondent were misbranded in violation of 
section 2 (5) of the Perishable Agricultural Commodities Act 
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(7 U.S.C. 499b (5)). It is clear too that in each case respondent 
was notified by the Federal-State inspector at shipping point 
that the potatoes did not meet the grade marked on the bags. 

Respondent urges in defense that the potatoes were sold for 
processing and that in some instances remarking of the bags 
was ordered but not carried out. Respondent is a regulated, li- 
censed dealer under the act and is required to know and to com- 
ply with the provisions of the act and the regulations. It must 
conduct itself accordingly. 

In line with sanctions imposed for misbranding in other pro- 
ceedings (see e.g., In re Harrisburg Daily Market, 20 A.D. 955 
(1961), aff'd Harrisburg Daily Market v. Freeman, 309 F.2d 
646 (D.C. Cir. 1962), cert. denied 372 U.S. 976 (1963) ) we think 


it necessary to order a 10 day suspension of respondent’s license. 


ORDER 
Effective on the 11th day after the date hereof respondent’s 
license under the act is suspended for a period of 10 days. 
Copies hereof shall be served upon the parties. 


(No. 11,755) 


In re HUMBOLDT Foops, INC. PACA Docket No. 2-767. Decided 
April 23, 1968. 


Failure to pay—Suspension of license—Default 


Respondent’s failures to pay promptly brokerage fees earned on sales of 
perishable agricultural commodities made in its behalf and to pay 
promptly for shipments of perishable agricultural commodities pur- 
chased constitute repeated and flagrant violations of the act for which 


its license under the act is suspended for a period of 90 days. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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instituted by a complaint filed February 5, 1968, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b) by failing to make payment 
promptly and in full of the agreed purchase prices of perishable 
agricultural commodities purchased in interstate or foreign com- 
merce and by failing to make payment promptly of brokerage 
fees earned in connection with the sale on behalf of respondent 
of perishable agricultural commodities in interstate commerce. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent February 8, 1968. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 


plaint and a waiver of oral hearing. Notwithstanding such notice, 


respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant 


to section 47.80(c) of the rules of practice. On March 25, 1968, 


the hearing examiner filed a report containing proposed findings 
of fact and conclusions and recommending that respondent be 
found to have violated the act as charged and that respondent’s 
license under the act be revoked. No exceptions to the hearing 
examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Humboldt Foods, Inc., is a corporation organiz- 
ed and existing under the law of the State of Tennessee, whose 


address is P, 0, Box 367, Humboldt, Tennessee. 


2. Pursuant to the licensing provisions of the act, license No. 
176256 was issued to respondent June 10, 1958. This license has 
been renewed annually, is presently in effect and is next subject 


to renewal on or before June 10, 1968. 


8. During the period November 1966 through February 1967, 
Dennis Sales, Ltd., Salisbury, Maryland, and Ace Brokerage Co., 
Atlanta, Georgia, as brokers, negotiated sales of 8 and 6 lots, 


respectively, of perishable agricultural commodities in interstate 
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commerce on behalf of respondent and respondent failed to make 
payment promptly of the brokerage fees earned by such brokers 


in connection therewith. 







































4. During the period March 138, 1964 to January 12, 1967, re- 
spondent purchased and received perishable agricultural com- 
modities from 7 shippers in interstate or foreign commerce or in 


contemplation of shipment therein and failed to pay promptly 
therefor. 





5. During the approximate period September 9 through October 
7, 1966, respondent purchased and received in interstate com- 


merce 4 shipments of green beans from Razorback Farms, Inc., 
Springdale, Arkansas, for a total purchase price of $8,167.62 
and on or about November 4, 1966, respondent purchased and 
received in interstate commerce 2 shipments of beans from 
Howard New, Glen Allen, Mississippi, for a total purchase price 


of $4,899.70. Respondent has failed to pay for such purchases 
promptly and in full. 


6. On or about August 31, 1967, by notice in writing, respond- 


ent was afforded the opportunity to demonstrate or achieve com-_ —_—| 


pliance with all lawful requirements of the act relating to the 
transactions set forth in the Findings of Fact. Respondent has 
failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly brokerage fees earned 
in connection with the sales on its behalf of perishable agricul- 
tural commodities in interstate commerce, as set forth in Finding } 
of Fact 3, and to pay promptly for numerous shipments of per- 
ishable agricultural commodities purchased by respondent in in- 
terstate or foreign commerce or in contemplation thereof, as set 
forth in Finding of Fact 4, constitute, of course, repeated and 
flagrant violations of section 2 of the act (7 U.S.C. 499b). See, 
e.g., In re William D. Bethea, d/b/a Standard Fruit & Produce } 
Co., 22 A.D. 824, 858 (1963) and cases cited therein. In addition, 
its failures to pay promptly and in full for 6 shipments of perish- 
able agricultural commodities purchased and received in inter- 
state commerce, as set forth in Finding of Fact 5, obviously con- 
stitute more serious violations of section 2 of the act. 





Complainant requested and the hearing examiner recommend- 
ed that respondent’s license under the act be revoked. However, 


———— 
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we have eliminated from consideration herein transactions which 
form the basis of a pending disputed reparation proceeding un- 
der the act and by reason thereof are of the opinion that revoca- 


tion of respondent’s license is not warranted. Weighing all the 


factors and matters in evidence as best we can, we conclude that 
respondent’s license should be suspended for a period of 90 days. 
Cf. In re William D. Bethea, d/b/a Standard Fruit & Produce Co., 


supra; In re Howard Crosby, d/b/a Crosby Brokerage Co., 21 
A.D. 1458 (1962). 


ORDER 
Effective May 6, 1968, respondent’s license under the act is 
suspended for a period of 90 days. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 11,756) 


T. J. BRENNAN & Sons, LTD. v. JACK DrozDAL & Sons. PACA 
Docket No. 2-587. Decided April 24, 1968. 


Failure to order—Rejection—Damages 


Respondent’s failure to order shipment of seed potatoes resulted in rejection 
for which damages in the amount of difference between purchase price 
and resale price are awarded complainant against respondent on basis 
of reduced order under the contract as modified. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $977.18 in connection with 
a contract for the shipment of potatoes in foreign commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
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the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying any liabil- 
ity in connection with the transaction. 


Since the amount involved does not exceed $1,500, the shorten- 
ed procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Complainant did not file an opening statement and 
respondent did not file an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, T. J. Brennan & Sons, Ltd., is a corporation 
whose address is Bath, New Brunswick, Canada. 


2. Respondent, Frank J. Drozdal, is an individual doing busi- 
ness as Jack Drozdal & Sons, whose address is 70 West Street, 
Hadley, Massachusetts. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On November 23, 1966, contemplating shipment in foreign 
commerce, complainant entered into a written contract with re- 
spondent for the sale by complainant to respondent of 1200 100- 
lb. bags of New Brunswick foundation seed Katahdin potatoes, 
114 inches to 12 oz. at $2.75 per bag, Canadian Funds, f.o.b. New 
Brunswick, time of shipment to be March 1967; “Buyer’s option 
trucks or rail shipment and to pick them up sooner if need be.” 
The contract was entered into through the agency of a broker, 
F. W. Ward & Sons Ltd., Toronto, Ontario, Canada. 


4, On or about March 20, 1967, the broker received a letter from 
respondent as follows: 


“Dear Fred: 


“The farmers who ordered seed potatoes from me have 
canceled their contracts and so I must do the same. I cannot 
do anything to them for they say they are not growing on a 
cheap year and have rented their land for other crops. I’m 
sorry this happened but what can I do?” 


5. A copy of the letter was mailed to complainant by the 
broker on or about March 20, 1967. Complainant received this 
letter, and in response thereto, sent respondent the following 
wire on the afternoon of March 23: 
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“RE LETTER MARCH 20TH TO F W WARD AND SONS 
MONTREAL CANCELLING CONTRACT ON SEED PO- 
TATOES STOP WAITING SHIPPING INSTRUCTIONS 
TWELVE HUNDRED BY HUNRED LB BAGS FOUNDA- 
TION KATAHDINS TWO DOLLARS SEVENTY FIVE 
CENTS CWT CANADIAN FUNDS FOB NEW BRUNS- 
WICK MARCH SHIPMENT CONTRACTED NOVEMBER 
23RD 1966 STOP IF NOT ADVISED BY MARCH 31ST 
NEXT WEEK MUST SELL FOR YOUR ACCOUNT STOP 
COPY OF THIS WIRE TO F W WARD AND SONS 
MONTREAL AND PACA NEW YORK.” 


6. On March 31, 1967, respondent sent complainant the follow- 
ing telegram: 


“SHIP ONE CARLOAD TODAY OR TOMORROW OTHER 
CAR SHIP APRIL 7TH.” 


Complainant shipped the first load by rail according to instruc- 
tions and was subsequently paid for it by respondent. 


7. On April 5 respondent telephoned complainant and requested 
that the second load be shipped by truck, but not until the week 
of April 10, 1967. Complainant and respondent at this time agreed 
to a reduction in the number of bags remaining to be shipped 
under the contract from 600 to 450 bags because of the difficulty 
of securing a trailer large enough to hold 600 bags. 


8. On April 10, 1967, respondent called complainant and ad- 
vised it not to load the trailer until the first of the next week 
and not to hurry with it since the farmers would not be planting 
for some time. On April 20, 1967, respondent sent complainant 
the following telegram: 


“FARMERS PLANTING HERE NEED POTATOES TO- 
DAY CANNOT SELL SEED AFTER TODAY CANCEL — 
MY CONTRACT FAILURE TO DELIVER.” 


9. Complainant sent respondent a reply telegram stating that 
the cancellation would not be accepted and to advise as to ship- 
ping instructions by noon, April 21, or the potatoes would be 
sold for respondent’s account. On April 21, at 3:49 p.m., com- 
plainant sent respondent the following telegram: 


“NO REPLY RECEIVED SELLING SIX HUNDRED BY . 
HUNDRED FOUNDATION KATAHDIN PER WARDS 
CONFIRMATION NUMBER 5798 FOR YOUR ACCOUNT.” 
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10. The 600 bags of potatoes were regraded by complainant 
and sold for table stock and seed potatoes. The net return realized 
amounted to an average of $1.12 per bag. 


11. The formal complaint was filed on June 21, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The basic issue presented for our consideration is whether re- 
spondent had reasonable cause for rejecting the second shipment 
of potatoes. Respondent alleges in his answer that he asked com- 
plainant to ship the potatoes involved by truck the week of 
April 10, 1967, and that his rejection was justified because of 
complainant’s failure to make timely shipment. The record, how- 
ever, discloses that respondent requested, on April 10, that the 
shipment be delayed until the first of the next week, which began 
Sunday, April 16, 1967, and that respondent on April 20 of the 
next week, without having sent shipping instructions, instructed 
complainant to cancel the contract. 


We conclude that respondent’s action amounted to a rejection 
by respondent without reasonable cause and in violation of sec- 
tion 2 of the act. Respondent therefore became liable for the 
damages resulting from this breach. 


The measure of damages for non-acceptance or repudiation by 
the buyer prior to delivery, where the seller resells the goods in 
good faith and in a commercially reasonable manner, is the dif- 
ference between the resale price and the contract price together 
with allowable incidental damages and less expenses saved in 
consequence of the buyer’s breach. See Uniform Commercial Code, 
Sections 703 and 706. 


Since the record shows that complainant made a diligent effort 
to resell the potatoes after respondent’s failure to accept and did 
in fact dispose of them in a commercially reasonable manner on 
May 26 and June 5, 1967, we believe that these sales of the 600 


bags of potatoes form the proper measure of damages for use 
herein. 


Complainant rendered respondent an accounting on June 7, 
1967, reflecting a loss on the sale of the 600 bags of potatoes of 
$977.18 after deducting sale price and allowable expenses from 
the contract price of $2.75 per bag. However, the contract was 
modified to call for only 450 bags. The price brought by the sales 
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on May 26 and June 5 averaged $1.12 per bag after deduction of 
allowable expenses. Therefore, the resale price for 450 bags, 
$504.00, deducted from the contract price for 450 bags, $1237.50, 
leaves a difference of $733.50, which we find to be the amount 
of damages sustained by complainant as a result of respondent’s 
refusal to take the second load. The contract called for payment 
in Canadian funds and the sales for which respondent accounted 
on June 7, 1967, were apparently for Canadian funds. Repara- 
tion should therefore be awarded complainant in an amount 
equivalent to $733.50, in Canadian funds, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, an amount equivalent to 
$733.50, in Canadian funds, with interest thereon at the rate of 
6 percent per annum from May 1, 1967, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,757) 


HOWARD MCLEAN Co., INC. v. TRUSSELL PRODUCE Co. PACA Doc- 
ket No. 2-600. Decided April 24, 1968. 


Delivered sale—Misbranding—Damages not established 


Under contract containing no grade specifications where complainant 
breached contract by selling misbranded potatoes, but respondent failed 
to establish damages resulting therefrom or an agreement with respect 
to credit, respondent is liable to complainant for balance owing on 
purchase price. 

Complainant and respondent pro se. 

Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $780 in connection with 
a transaction involving a shipment of potatoes in interstate com- 
merce. 








554 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 553 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer, in effect denying liability and al- 
leging that he sustained a loss due to a breach of the contract on 
the part of complainant. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided by the Rules of Practice (7 CFR 
47.20) is appropriate. Pursuant to such procedure, the parties 
were given an opportunity to submit additional evidence in the 
form of opening and answering statements. No additional evi- 
dence was submitted by either party. 


FINDINGS OF FACT 


1. Complainant, Howard McLean Co., Inc., is a corporation 
whose address is P. O. Box 428, Scottsbluff, Nebraska. 


2. Respondent is an individual, Willard Edgar Trussell, doing 
business as Trussell Produce Co., whose address is 2114 Cardinal 
Lane, Garland, Texas. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


8. On or about January 5, 1967, in the course of interstate 
commerce and by oral contract, complainant sold through its 
broker, Ralph Boehmer, of Dallas, Texas, to respondent a truck- 
load of potatoes containing 400 100-weight, and invoiced as fol- 
lows: 50 100-lb. bags Combination Norgold, at $2.50 per bag; 50 
100-lb. bags Combination Haig, at $2.30 per bag; 750 20-lb. bags 
Haig, at $2.70 per 100 lbs.; and 750 20-lb. bags Russets, at $2.90 
per 100 lbs.; for a total invoice price of $1,080, delivered Gar- 
land, Texas. Freight charges amounted to $300, leaving a net 
invoice of $780. 


4. Complainant shipped on January 5, 1967, in a truck oper- 
ated by J. G. Metcalf of Henderson, Texas, from Scottsbluff, 
Nebraska, to respondent at Dallas, Texas, the potatoes referred 
to in Finding of Fact 3. 


5. Upon arrival of the truck at destination, respondent paid 
freight of $300 and unloaded the shipment. On January 9, 1967, 
respondent obtained a Federal inspection restricted to the 750 
bags of Russet potatoes contained in the shipment. The inspec- 
tion disclosed that these potatoes were branded as “U.S. No. 1,” 
whereas the potatoes contained from 18 to 40 percent, mostly 18 
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to 25 percent, average 24 percent, grade defects affecting U.S. 
No. 2 grade, and that they failed to grade U.S. No. 2 on account 
of such grade defects. 


6. Respondent has not paid complainant the purchase price of 
the potatoes nor any part thereof. 


7. The formal complaint was filed on June 9, 1967, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent has submitted no evidence in support of his posi- 
tion in this controversy. The answer filed by respondent was 
not sworn to and, therefore, is of no value to respondent as evi- 
dence. However, it is clear from the evidence of record, that is, 
the verified complaint with attached exhibits and the Depart- 
ment’s report of investigation, that complainant sold and de- 
livered the potatoes in question to respondent, that respondent 
accepted the potatoes, and that he has failed to pay for them. 


However, the inspection certificate attached to the report of 
investigation and other evidence of record show that the 750 20- 
lb. bags of Russet potatoes were misbranded, in that the bags 
were stamped “U.S. No. 1,” whereas the potatoes did not even 
meet U.S. No. 2 grade because of excessive grade defects, as 
high as 40 percent, with an average of 24 percent, consisting 
chiefly of serious damage by sunburn, growth cracks and mis- 
shapen, plus a condition factor of 1 percent serious damage by 
black discolored areas. It is respondent’s contention that, upon 
being challenged with respect to the misbranding, complainant 
agreed to stand all expenses connected with eliminating the mis- 
branding, that complainant approved the resale of these potatoes 
to one Hubert Humphries and M. C. Perez, and that respondent 
could pay complainant for the misbranded potatoes when he 
collected from Humphries and Perez. Respondent states that he 
has received only $100 from Humphries and Perez, and that he 
has paid an inspection fee of $12.00 and freight of $300, and 
therefore he has sustained out-of-pocket expenses of $212. 


Respondent has not submitted evidence to substantiate this 
claim, however. On the other hand, complainant wrote the De- 
partment on two occasions that if respondent would pay for the 
balance of the load of potatoes promptly, it would be willing to 
extend credit on the misbranded potatoes to allow respondent 
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to collect. There is no indication that complainant agreed un- 
conditionally to waive payment or to wait for payment until 
respondent collected from Humphries and Perez. 


Having accepted the potatoes, respondent is liable for the pur- 
chase price, less any provable damages he may have sustained as 
a result of any breach of the contract on the part of complainant. 
Since there were no grade specifications, complainant was obli- 
gated under the contract to deliver potatoes which were mer- 
chantable. It appears that complainant has complied with this 
requirement. 


From a letter attached to the report of investigation sent to 
the Department by respondent, it appears that respondent resold 
all of the potatoes, including those which had been misbranded, 
for more than the contract price. The total contract price, in- 
cluding freight was $1,080, and respondent resold the potatoes 
for a total of $1,271.70. While the sale and shipment of mis- 
branded potatoes constituted a breach of contract and a violation 
of the Act, respondent has not demonstrated that any damages 
resulted therefrom. He has not established that he corrected the 
misbranding, or that he had any expense in connection with the 
misbranding. It is concluded that respondent’s failure to pay 
the purchase price of the potatoes was and is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $780, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $780, with interest thereon 
at the rate of 6 percent per annum from February 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,758) 


HARTLAND POTATO COMPANY LIMITED v. JACK DROZDAL & SONS. 
PACA Docket No. 2-617. Decided April 25, 1968. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued January 29, 1968, awarding reparation to complainant 
against respondent and on March 7, 1968, a petition for recon- 
sideration filed by respondent was dismissed and respondent was 
ordered to pay to complainant the reparation awarded in the 
order of January 29, 1968. On April 4, 1968, respondent was given 
an extension of time until April 19, 1968, within which to file a 
second petition for reconsideration and the order of March 7, 
1968, was stayed pending the issuance of a further order in this 
proceeding. Respondent has failed to file such a petition. Ac- 
cordingly, the stay order of April 4, 1968, is hereby vacated and 
respondent shall pay to complainant the reparation awarded in 
the order of January 29, 1968, within 30 days from the date of 
this order. 


(No. 11,759) 


PAUL D. JONES, INC. v. TRUSSELL PRODUCE Co. and/or FRANK 
KENWORTHY COMPANY and/or RALPH BOEHMER. PACA Doc- 
ket No. 2-699. Decided April 26, 1968. 


Consignment not established—Liability for purchase price 


In f.o.b. transaction for sale of potatoes, buyer-respondent liable to com- 
plainant for purchase price plus freight and demurrage paid by seller, 
less damages contemplated in contract for freezing injury. No damages 
awarded for potatoes allegedly dumped where evidence of dumping not 
presented. Complaint dismissed as to both broker respondents. 

Ralph H. Peterson, Albert Lea, Minn., for complainant. 

Respondents pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requests an 
award of reparation against respondent Trussell Produce Co. in 
the amount of $1,554.84 in connection with a transaction involv- 
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ing a carload of potatoes in interstate commerce. Complainant 
has requested, in the alternative, that in the event respondent 


Trussell Produce Co. is found to be not liable in this transaction, 


that reparation be awarded it against respondent Frank Ken- 
worthy Company and/or respondent Ralph Boehmer. 


A copy of the Department’s report of investigation was served 


upon each of the parties, A copy of the formal complaint was 
served upon each of the respondents, who filed answers thereto 
denying liability to complainant. 

Subsequent to the service of the pleadings as set forth above, 
complainant amended its complaint by reducing its claim for 


damages to $1,500. As a consequence, the shortened procedure 
provided in the rules of practice, 7 CFR 47.20, is applicable. 


Pursuant to this procedure, complainant and respondents, re- 
spectively, were given the opportunity to file an opening and 
answering statements, but none did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Paul D. Jones, Inc., is a corporation whose 
address is P. O. Box 38, Hollandale, Minnesota. 


2. Respondent Willard Edgar Trussell is an individual, doing 
business as Trussell Produce Co., whose address is 2114 Cardinal 
Lane, Garland, Texas. Respondent Frank L. Kenworthy is an 
individual, doing business as Frank Kenworthy Company, whose 


address is 305 Merchants Produce Bank Building, Kansas City, 


Missouri. Respondent Ralph M. Boehmer is an individual, whose 
address is 910 South -Pear] Expressway, Dallas, Texas. At the 
time of the transaction involved herein, each of the respondents 
was licensed under the act. 


8. On February 14, 1967, in the course of interstate commerce, 
complainant sold to respondent Trussell Produce Co. 500 100- 
pound bags of No. 2 Cobbler potatoes contained in car WFEX 


66456, then on track at Hollandale, Minnesota, at an agreed price 
of $1.50 per bag, f.o.b. East Grand Forks, Minnesota, or a total 


of $750 for the carload. The contract was negotiated by respond- 
ents Frank Kenworthy Company and Ralph Boehmer, who acted 
as brokers in the matter. At the time of the sale complainant 


advised Trussell, through the brokers, that the potatoes on the 
bottom of the car had been frozen, and it was then agreed, as a 


part of the contract of sale, that Trussell would rework the 
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load and receive credit for loss and labor either directly from 
complainant, or at his (Trussell’s) option, by claim lodged with 


the carrier. 


4. Car WFEX 66456, originally billed out of East Grand Forks, 
Minnesota, on February 38, 1967, to complainant’s agent, R. A. 
Michie Co., at Minneapolis, Minnesota, had been diverted to 


complainant at Hollandale, Minnesota, its location at the time of 


sale. On February 14, pursuant to the sale to Trussell, car WFEX 


66456 was diverted from Hollandale, Minnesota, under advise 
bill of lading to Trussell at Garland, Texas, with sight draft at- 
tached and with specific orders to the carrier to “deliver only 


upon presentation of shippers written orders.” 


5. Car WFEX 66456 arrived at Garland, Texas, on February 
24, 1967, with notice of such arrival being transmitted to Trussell 
at 4 p.m. on that date. Trussell refused to pay the freight charges 
or to honor the sight draft which accompanied the lading, and 


complainant was so advised. Complainant, on the afternoon or 
evening of February 24, 1967, then sent telegrams, respectively, 


to the carrier’s agent at Dallas, Texas, and to Trussell at Gar- 
land, Texas, as follows: 


Telegram to carrier’s agent: 


“REPHONE SPUDS WFEX 66456 NOW YOUR STATION 
WE GUARANTEE PAYMENT OF FREIGHT THIS CAR 
AND ACCEPT ORDERS FROM TRUSSELL PRODUCE 


COMPANY, GARLAND, TEXAS.” 


Telegram to carrier’s agent: 


“PLEASE REFER TO CAR SPUDS WFEX 66456 CON- 
SIGNED TO OURSELVES ADVISE THE TRUSSELL 


PRODUCE COMPANY PLEASE SHOW TO READ CON- 


SIGNEE TRUSSELL PRODUCE COMPANY AND NOT 
NEEDED TO HAVE PAID DRAFT FROM BANK TO 
HANDLE CAR. CONFIRM.” 


Telegram to Trussell: 


“REPHONE CAR WFEX 66456 HAS BEEN RELEASED 
TO YOU OPEN WITH LOCAL FREIGHT AGENT SOUTH- 
ERN PACIFIC RR DALLAS TEXAS ALSO HANDLE CAR 


IF SHOWING TRANSIT FROST DEDUCTING LOSS AND 
LABOR FROM OUR INVOICE WHICH YOU HAVE WITH 
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NOTATIONS OF DAMAGE ON PAID FREIGHT BILL 
AND WE WILL HANDLE CLAIM. THANKS.” 


6. Actual placement of car WFEX 66456 on track in Garland 
was accomplished by the carrier at 7 a.m. on February 25, 1967. 
Unloading of the potatoes from the car was completed by Trussell 


at 5 p.m. on March 20, 1967. Demurrage charges accruing on the 
car during this period totaled $270. 

7. Trussell submitted an accounting to complainant dated April 
7, 1967, on the potatoes contained in car WFEX 66456, in relevant 
part, as follows: 


“Labor unloading $ 17.50 
“Expense Running 372 sacks at 35¢ 129.20 
“156 Used Sacks at 10¢ 15.60 
“Handling Charge 500 Sacks at 50¢ 250.00 
“Less Sales 6 sks at 2.50 

150 sks at 1.50 240.00 
“Balance Due Trussell Produce $172.30” 


8. Complainant has paid demurrage charges of $270 and freight 
charges of $534.84, or a total of $804.84, to the carrier in con- 
nection with this transaction. Complainant has received no pay- 
ment from any of the respondents in connection with this trans- 
action. 


9. The formal complaint was filed on October 16, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The primary issue presented herein for decision relates to the 
terms of the agreement made between complainant and Trussell 
on February 14, 1967. Complainant takes the position that the 
agreement made on this date provided for an f.o.b. sale of the 
subject potatoes to Trussell, with Trussell being advised of the 
frozen condition of a part of the tubers at the time of the sale, 
and with the understanding that he (Trussell) would rework the 
potatoes and receive a credit for loss and labor directly from 
complainant, or, at his option, by filing a claim against the 
carrier. Trussell denies that he agreed to purchase the potatoes 
involved herein, and while admitting that he was informed, in 
the course of negotiations on February 14, that a portion of 
the potatoes in this shipment were frozen, insists that he agreed 
only to handle the potatoes on consignment and for complain- 
ant’s account. 
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Both Kenworthy and Boehmer, who acted as brokers in the 
negotiations, agree that the transaction of February 14 was an 
f.o.b. sale to Trussell, as alleged by complainant. In addition, a 
representative from the Department stated that on July 31, 1967, 
he interviewed Trussell in Garland, Texas, and that Trussell at 
that time said that he had purchased these potatoes in Dallas, 
Texas, through Boehmer. (Report of Investigation, Exhibit No. 
16) Respondent Trussell in his answer denies, in effect, that this 
load of potatoes was purchased from complainant, but reiterates 


his claim of a consignment. Trussell, also in his answer, denies 
that he was interviewed in Garland, Texas, on July 31, 1967, 


by the Department’s representative, on the ground that he (Trus- 
sell) allegedly was in California on that date. 


Complainant and respondent Trussell each puts forth an af- 


firmative version of the contract of February 14 that is in con- 
flict with that espoused by the other. This being so, each of these 


parties has the burden of proving, by a preponderance of the 
evidence, its version of the contract. Penick v. Wilson, 22 A.D. 


714 (1963). In reviewing the evidence before us, we are of the 
opinion that complainant has sustained its burden in this respect, 


and that Trussell has not. Accordingly, it is concluded that the 
agreement of February 14, 1967, provided for an f.o.b. sale of 


the potatoes as alleged by complainant, and not a consignment 
as alleged by Trussell. 


Car WFEX 66456 arrived in Garland, Texas, under closed bill 
of lading on February 24, 1967, with notice of the arrival being 
given to Trussell by the carrier on that same day. Trussell, how- 
ever, refused to honor the sight draft that accompanied the 
shipment, and also refused to pay freight charges on the load. 
When complainant was advised of these facts on the afternoon 
or evening of February 24, it wired the carrier, also on February 
24, guaranteeing freight charges on the shipment and requesting 
that the lading be changed from a closed bill to an open bill. 
Complainant, still on February 24, then wired Trussell and in- 
formed this respondent what had been done. Following these ac- 
tions by complainant, Trussell broke the lading and began to un- 
load the potatoes out of car WFEX 66456. 


Trussell’s acceptance of the subject potatoes is not disputed. 
Accordingly, he is liable to complainant for the f.o.b. contract 
price of $750, less provable losses and labor charges incurred by 
him in connection with reworking the frozen potatoes which were 
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a part of this load when purchased. In this connection Trussell 
claims that he dumped 216 bags and abandoned 128 bags to the 
carrier, for total shrinkage of 344 bags of potatoes. 


Trussell has submitted no dump certificate to attest to his 
dumping of the 344 bags in question, nor any inspection certifi- 
cate to show the necessity for such action. Furthermore, Trussell 
has submitted no records in evidence to support the labor charges 
set forth in his accounting, and was unable to produce any such 
records when requested to do so by the Department. However, it 
appears that 128 bags of the potatoes in this load were abandoned 
to the carrier by this respondent, due to freezing injury, so that 
credit for shrinkage should be allowed Trussell at $1.50 per bag, 
or a total of $192. Subtracting this sum, $192, from the total 
f.o.b. price of $750, leaves $558, which is a part of the balance 
due complainant from Trussell in connection with this transac- 
tion. In addition, complainant is entitled to reimbursement from 
Trussell in the sum of $668.01 ' representing freight and demur- 
rage charges paid to the carrier by complainant under the terms 
of the guarantee made on February 24, 1967. Adding this sum, 
$668.01, to the sum already found to be due, $558, brings the 
total due complainant from Trussell to $1,226.01. Trussell’s failure 
to pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


Complainant has failed to state a cause of action herein as to 
respondents Kenworthy or Boehmer. Accordingly, the complaint 
as to these respondents should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Trussell 
Produce Co. shall pay to complainant, as reparation, $1,226.01, 
with interest thereon at the rate of 6 percent per annum from 
April 1, 1967, until paid. 


The complaint as to respondents Frank Kenworthy Company 
and Ralph Boehmer is dismissed. 


Copies of this order shall be served upon the parties. 





1. The total of the freight and demurrage charges actually paid by complainant totaled 


$804.84. However, Trussell is entitled, under the “loss protection” provision of the contract, 
to a credit of $136.83, representing the freight charges, prorated, on the 128 bags of potatoes 
abandoned to the carrier. Subtracting this credit from the total freight charges of $534.84, 
leaves an adjusted total of $3938.01. This sum, $398.01, plus demurrage of $270, gives us the 
figure of $668.01 used in the computation above. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,760) 


BALL BROS. PRODUCE COMPANY v. SAM PETRO PRODUCE. PACA 
Docket No. 2-709. Order of dismissal issued April 11, 1968. 


(No. 11,761) 


A. C. CARPENTER, INC. v. GOLD-N-RIPE BANANA Co., INC. PACA 
Docket No. 2-852. Order of dismissal issued April 23, 1968. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,762) 


FRANK KENWORTHY COMPANY v. PAUL D. JONES, INC. PACA Doc- 
ket No. 2-759. Reparation of $275 with 6 percent interest 
from April 1, 1967, awarded complainant against respond- 
ent in order issued April 2, 1968. 


(No. 11,763) 


BUTLER TRADING Co. INC. v. CHILD Bros. INc. PACA Docket No. 
2-790. Reparation of $3,675 with 6 percent interest from 
November 1, 1967, awarded complainant against respondent 
in order issued April 3, 1968. 


(No. 11,764) 


FLOYD DAHN FRUuITs, INC. v. CHILD Bros., INc. PACA Docket 
No. 2-772. Reparation of $6,091.04 with 6 percent interest 
from November 1, 1967, awarded complainant against re- 
spondent in order issued April 3, 1968. 


(No. 11,765) 


S. B. Davis Co. v. CENTRAL SALES COMPANY, INC. PACA Docket 
No. 2-834. Reparation of $4,256.80 with 6 percent interest 
from February 1, 1968, awarded complainant against re- 
spondent in order issued April 11, 1968. 
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REPARATION AWARDED—DEFAULT ORDER 


(No. 11,766) 





CARL JOSEPH MAGGIO, INC. v. JOPLIN FRUIT Co. and Four STATE 
PRODUCE SERVICE. PACA Docket No. 2-816. Reparation of 
$1,869.50 with 6 percent interest from December 1, 1967, 
awarded complainant against respondent in order issued 
April 1, 1968. 


(No. 11,767) 


FARMERS POTATO EXCHANGE Vv. JOPLIN FRUIT Co. and FOUR STATE 
PRODUCE SERVICE. PACA Docket No. 2-818. Reparation of ) 
$5,398.10 with 6 percent interest from December 1, 1967, 
awarded complainant against respondent in order issued 
April 1, 1968. | 


(No. 11,768) 


JAMES MACCHIAROLI FRUIT Co. v. JOPLIN FRUIT Co. and FOUR 
STATE PRODUCE SERVICE. PACA Docket No. 2-817. Repara- 
tion of $551.75 with 6 percent interest from August 1, 1967, 
awarded complainant against respondent in order issued 

April 1, 1968. 


(No. 11,769) 





LEVATINO & SONS, INC. v. MARTY HOLMES. PACA Docket No. 
2-810. Reparation of $322 with 6 percent interest from 
October 1, 1966, awarded complainant. against respondent in 
order issued April 1, 1968. 


(No. 11,770) 





MARTORI BROS. DISTRIBUTORS v. KOTKIN PRODUCE, INC. PACA 
Docket No. 2-828. Reparation of $2,350 with 6 percent inter- 
est from January 1, 1968, awarded complainant against re- 
spondent in order issued April 1, 1968. 
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(No. 11,771) 


O. P. MurPHY & SONS v. PETE & SONS PRODUCE. PACA Docket 
No. 2-827. Reparation of $266 with 6 percent interest from 
December 1, 1967, awarded complainant against respondent 
in order issued April 2, 1968. 


(No. 11,772) 


SANDERS TOMATO Co. v. TOMATOES, INC. PACA Docket No. 2-809. 
Reparation of $500 with 6 percent interest from August 1, 
1967, awarded complainant against respondent in order is- 
sued April 2, 1968. 


(No. 11,773) 


HI LIFE FARMS, INC. v. JOPLIN FRUIT Co. and FOUR STATE PRO- 
DUCE SERVICE. PACA Docket No. 2-824. Reparation of 
$2,555.90 with 6 percent interest from January 1, 1968, 
awarded complainant against respondent in order issued 
April 3, 1968. 


(No. 11,774) 


SOUTHMOST VEGETABLE COOPERATIVE ASSOCIATION v. JOPLIN 
FRUIT Co. and Four STATE PRODUCE SERVICE. PACA Docket 
No. 2-823. Reparation of $1,890 with 6 percent interest 
from January 1, 1968, awarded complainant against respond- 
ent in order issued April 3, 1968. 


(No. 11,775) 


CARGIL PRODUCE COMPANY v. ALL-STATE PRODUCE, INC. PACA 
Docket No. 2-838. Reparation of $1,313 with 6 percent in- 
terest from June 1, 1967, awarded complainant against re- 
spondent in order issued April 4, 1968. 


(No. 11,776) 


EATON Fruit Co. INC. v. KOTKIN PRODUCE, INC. PACA Docket 
No. 2-835. Reparation of $4,788 with 6 percent interest from 
December 1, 1967, awarded complainant against respondent 
in order issued April 4, 1968. 
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(No. 11,777) 





IDAHO FALLS BONDED PRODUCE & SUPPLY COMPANY, INC. v. H. 8S. 
GOODWIN. PACA Docket No. 2-837. Reparation of $3,349.20 
with 6 percent interest from November 1, 1967, awarded 
complainant against respondent in order issued April 4, 1968. 


(No. 11,778) 


MENDELSON-ZELLER Co. INC. v. JOPLIN FRUIT Co. and Four 
STATE PRODUCE SERVICE. PACA Docket No. 2-825. Repara- 
tion of $5,696.25 with 6 percent interest from February 1, 
1968, awarded complainant against respondent in order is- 
sued April 4, 1968. 


(No. 11,779) 


DONALD BARKLEY v. SAM PETRO PRODUCE. PACA Docket No. 2- 
836. Reparation of $1,347.11 with 6 percent interest from 
July 1, 1967, awarded complainant against respondent in 
order issued April 5, 1968. 


(No. 11,780) 


ALEXANDER MARKETING COMPANY v. LEO TILLMAN PRODUCE COM- 
PANY. PACA Docket No. 2-842. Reparation of $1,812.85 with 
6 percent interest from September 1, 1967, awarded com- 
plainant against respondent in order issued April 11, 1968. 


(No. 11,781) 


a ne rr 


DE BRUYN PRODUCE Co. v. LEO TILLMAN PRODUCE COMPANY. 
PACA Docket No. 2-848. Reparation of $218.50 with 6 per- 
cent interest from December 1, 1967, awarded complainant 
against respondent in order issued April 11, 1968. } 


(No. 11,782) 


MOJONNIER & SONS, INC. v. LEO TILLMAN PRODUCE COMPANY. 
PACA Docket No. 2-844. Reparation of $293.75 with 6 per- 
cent interest from December 1, 1967, awarded complainant 
against respondent in order issued April 11, 1968. 
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(No. 11,783) 


E. M. MALLETT, INC. v. FOUR STATE PRODUCE SERVICE. PACA 
Docket No. 2-847. Reparation of $805.02 with 6 percent in- 
terest from August 1, 1967, awarded complainant against 
respondent in order issued April 16, 1968. 


(No. 11,784) 


JONES Bros., INC. v. JOPLIN FRUIT Co. and FouR STATE PRo- 
DUCE SERVICE. PACA Docket No. 2-846. Reparation of 
$5,461.67 with 6 percent interest from August 1, 1967, 
awarded complainant against respondent in order issued 


April 16, 1968. 


(No. 11,785) 


PRIDE O’TEXAS CITRUS, INC. v. JOPLIN FRUIT Co. and Four STATE 
PRODUCE SERVICE. PACA Docket No. 2-848. Reparation of 
$449.17 with 6 percent interest from August 1, 1967, award- 
ed complainant against respondent in order issued April 16, 
1968. 


(No. 11,786) 


SUNSHINE FARMS ¥v. JOPLIN FRUIT Co. and FOUR STATE PRO0- 
DUCE SERVICE. PACA Docket No. 2-845. Reparation of 
$2,616.21 with 6 percent interest from December 1, 1967, 
awarded complainant against respondent in order issued 
April 16, 1968. 


(No. 11,787) 


COLVILLE & WILSON, INC. v. ABE’S PRoDUCE. PACA Docket No. 
2-855. Reparation of $611.50 with 6 percent interest from 
September 1, 1967, awarded complainant against respondent 
in order issued April 19, 1968. 


(No. 11,788) 


F. H. HoGUE PRODUCE Co. v. KOTKIN PRODUCE, INC. PACA Doc- 
ket No. 2-853. Reparation of $3,302.40 with 6 percent in- 
terest from December 1, 1967, awarded complainant against 
respondent in order issued April 19, 1968. 





568 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 27 A.D. 568 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,789) 


HARTLAND POTATO COMPANY LIMITED v. JACK DROZDAL & SONS. 
PACA Docket No. 2-617. Stay order issued April 4, 1968. 
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